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FURTHER DEVELOPMENTS CONCERNING JURISDICTION OVER 
FRIENDLY FOREIGN ARMED FORCES 


By ARcHIBALD 


In the October, 1942, number of this JouRNAL, there was published an 
article by the present writer dealing with the jurisdiction of the courts of 
one nation over the personnel of the armed forces of another friendly nation 
on the soil of the former. During the three years which have elapsed since 
that time there have issued several international agreements, statutes, ex- 
ecutive orders, and judicial decisions in various countries dealing with this 
subject, a summary of which will bring the previous article down to date. 


Egypt 


The status of friendly forces in Egypt has been fully treated by Judge 
Brinton in a recent very interesting and able article in this JouRNAL.’ As 
there stated in detail, Egypt concluded a treaty with Great Britain in 1936 
conceding to British courts, without limitation as to time, exclusive criminal 
jurisdiction over British military and naval personnel in Egypt and a limited 
jurisdiction over civil suits against them.‘ On March 2, 1943, an executive 
agreement was concluded between the United States and Egypt conceding 
to our courts exclusive criminal jurisdiction over our armed forces in Egypt 
for the duration of the war.’ Even before the notes constituting that 
agreement were exchanged the Egyptian Government made no effort to 
subject United States military or naval personnel to the jurisdiction of its 
courts.°® 

Judge Brinton’s article also discusses several recent decisions of the Mixed 
Courts of Egypt in which exemption from local criminal jurisdiction was 
claimed by several members of various other military or naval forces serving 
in Egypt with the consent of the government of that country, some of which 
have been published in this JournaL.’? The opinions in those cases admit 


1 The author was until recently a Colonel in the Judge Advocate General’s Department, 
United States Army and is now a Colonel, retired; but the opinions herein expressed are 
his own and not necessarily those of the War Department or The Judge Advocate General. 

2 King, ‘Jurisdiction over Friendly Foreign Armed Forces,” this JOURNAL, Vol. 36 
(1942), p. 539. 

’ Brinton, Jurisdiction over Members of Allied Forces in Egypt, this Journat, Vol. 38 
(1944), p. 375. 

4 League of Nations, Treaty Series, Vol. 173, p. 434. 

5 Department of State, Executive Agreement Series, No. 356. 

6 This statement is made on the authority of two officers of the U. S. Army who were in 
Egypt at the time and in a position to know the facts. 

7This JourRNAL, Vol. 39 (1945), pp. 345, 347, 349. Other decisions of this class, not 
reprinted in this JoURNAL, are Ministére Public c. Gaitanos, Journal des Tribunaux Miztes, 
July 13-14, 1942; M.P. c. Anne, J.T.M., Jan. 21-22, 1944; M.P. c. Cambouras, J.T.M., 
Jan. 26-27, 1944; M.P. c. Scordalos, J.T.M., May 19-20, 1944. 
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the immunity of the visiting soldier or sailor from the jurisdiction of the local 
courts and the exclusive jurisdiction of the court-martial of his own service 
over him when in his camp or on his ship, but hold that when absent there- 
from the said immunity exists only when he is on service commandé. In the 
first case in which the above rule was laid down, that of Triandafilou, a 
sailor in the Greek navy, the Court based its decision on Article 20 of the 
resolutions adopted by the Institute of International Law at its meeting at 
Stockholm in 1928, which follows an article of resolutions voted at the 
Hague in 1898, and which provides that members of the crew of a ship of 
war, who commit offenses against the laws of the country while ashore, may 
be arrested by the local authorities and tried by the local courts, unless at 
the time of the offense they are on service commandé.® 

The title of the resolutions of which the above article forms a part is 
Réglement sur le Régime des Navires de Mer et de leurs Equipages dans les 
Ports étrangers en Temps de Paiz.® All of these cases arose during the war. 
Nor will it do to say that Egypt was at peace. Though that is strictly true, 
the title does not say that the resolutions are drawn for places at peace, but 
for a time of peace. And in fact Egypt’s state of peace was little more than 
a technical one. She had, to her credit be it said, freely opened her ports 
and borders to the ships of war and troops of the Allied nations. Scores of 
those ships accepted the hospitality of her harbors and thousands of those 
troops served, fought, and died on her soil. The date of Triandafilou’s 
offense is not stated in papers now available, but presumably was not long 
before May 4, 1942, the date of his trial in the Correctional Court of Alex- 
andria. Prior to that time the German and Italian forces had twice invaded 
Egypt and had twice been driven back by the British as far as El Agheila, 
at the western edge of Cyrenaica. On January 21, 1942, Rommel, the Ger- 
man commander, attacked the British and drove them east to a defensive 
line extending south from El Gazala, 35 miles west of Tobruk, where they 
still were at the supposed date of Triandafilou’s offense. About that sup- 
posed date, on April 7, 1942, Axis planes bombed the port of Alexandria, 

8 Annuaire del’ Institut de Droit International, 1928, p. 743. Article 20 is found in Chapter 
II, headed, Batiments and militaires. The article is as follows: 


ArT. 20 


Si des gens du bord, se trouvant a terre, commettent des infractions aux lois du pays, tls 
peuvent étre arrétés par les agents de l’autorité territoriale et déferés a la justice local. 
Avis de l’arrestation dott étre donné au commandant du navire, qui ne peut exiger qu’ils lut 
sotent remis. 

Si les délinquants, n’étant point arrétés, ont rejoint le bord, l’autorité territoriale ne peut 
pas les y saisir, mats seulement demander qu’ils soient deférés aux tribunaux compétents 
d’apres la loi du pavillon et qu’avis lui soit donné du résultat des poursuites. 

Si des gens du bord, se trouvant a terre en service commande, soit individuellement, soit 
collectivement, sont inculpés de délit ou de crime commis a terre, l’autorité territoriale peut 
procéder a leur arrestatton, mais elle dott les livrer au commandant sur la demande de 
celui-ct. 

L’autorité territoriale doit, lors de la remise des délinquants, faire suivre les proces- 
verbaux constatant les faits; elle a le droit de demander qu’ils sovent poursuivis devant les 
autorités compétentes et qu’avis lui soit donné du résultat des poursuites. 


Same, p. 736. 
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in which Triandafilou’s ship lay, and killed 52 persons. On May 26 Rommel 
attacked again, turned the left flank of and defeated the British army. On 
June 21, he captured Tobruk with its garrison of 25,000 men and great 
quantities of supplies. Rommel invaded Egypt a third time, pressed for- 
ward, and the British withdrew until they reached El Alamein, where they 
bravely stood, fought off and stopped the enemy. El Alamein was the last 
possible defensive position short of Alexandria and only 80 miles from that 
city, which was the place of Triandafilou’s offense and of the sessions of the 
Mixed Courts. The British retreat reached E] Alamein on June 29, 1942, 
the very day that the Court of Cassation delivered its opinion citing the 
Stockholm Resolutions, which by their title are applicable only en temps de 
paix. The next day, June 30, Axis planes twice raided Alexandria. To 
hold that there was a ‘‘time of peace” at Alexandria in the spring and 
early summer of 1942, merely because there had been no declaration of 
war by Germany or Italy upon Egypt, or vice versa, is to take leave of 
reality.!° 

The Stockholm resolutions are entitled a Réglement and apparently were 
meant to be annexed to a multipartite treaty, as the réglement concerning 
the laws and customs of war on land is annexed to Hague Convention No. IV 
of 1907; but, so far as this writer knows, no such treaty has ever been made. 
Notwithstanding the respect which every one (and nobody more than this 
writer) feels for the learning and ability of the eminent men who composed 
the Institute of International Law and who drew up the article in question, 
it is nevertheless purely an unofficial expression of the opinion of those 
persons, and has per se no binding force. 

The fact that the learned jurists who drew the resolution of the Institute 
of International Law inserted the words en temps de paiz in its title justifies 
the inference that they thought the rule inapplicable in time of war. On the 
other hand, a number of authorities have laid down substantially the same 
rule without any express limitation to a time of peace." Furthermore, the 
Mixed Courts applied a resolution intended for ships and naval personnel to 
armies, as the defendants in four of the cases already mentioned were 
soldiers.” 

The principal objection to the decisions of the Mixed Courts cited above 
arises from the fact that they disregard the military necessities of the situa- 
tion. As this writer pointed out in his earlier article, in order that he may 
carry out the mission which brought him in time of war into a theater of 


10See The Prize Cases, 2 Black 635, in which the Supreme Court of the United States 
upheld the legality of the blockade of the coasts of the Southern States during the Civil War, 
because war existed in fact, though there had been no declaration. 

"C. C. Hyde, International Law, 2d ed., Vol. II, Sec. 255; Oppenheim, International Law, 
4th ed., Vol. I, Sec. 451; J. B. Moore, Digest of International Law, Vol. II, Sec. 256; G. H. 
Hackworth, Digest of International Law, Vol. II, p. 422. 

® Those of Stamatopoulos, Cambouras, Gongoulis, and Malero, cited above, note 7. 

"8 This JOURNAL, Vol. 36 (1942), p. 560. 
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military operations, it is indispensable that a commanding officer have 
exclusive control of his men. It may be argued that a battle will not be 
lost because the army has one less soldier; but, if the civil authorities may 
take away one soldier at such a time and place, they may take away a 
hundred, if that many are charged with offenses; and, if they may lock up 
a private, they may lock up the general, if in his haste to get to the front his 
car has knocked down a civilian, and the army may lose its directing head. 

The need for the captain of a warship in a theater of operations in time of 
war to have complete and exclusive jurisdiction and control over his men, 
even if they go ashore temporarily, is as great as that of a commanding 
officer of land troops. Every man on a warship has his battle station. 
Surplus personnel are rarely carried. For the courts or police of another 
even though friendly nation to take a man from his ship diminishes pro 
tanto her combat efficiency, and she may have to engage in combat an hour 
after leaving harbor. There is therefore the strongest military reason 
against permitting the local jurisdiction to prevail in time of war and in 
favor of the man’s being tried only by.the courts-martial of his own navy. 

The defendants in the several cases before the Mixed Courts belonged 
either to the Greek or the French forces. The Greek government was in 
exile. The Vichy French Government was a prisoner and that set up at 
Algiers after the landing of the Americans was cut off from the mother 
country. None of these governments was in a position to oppose effectively 
the exercise of jurisdiction over its soldiers and sailors by the Mixed Courts 
of Egypt. As has been said, Great Britain has a treaty, and the United 
States an executive agreement, with Egypt, conceding exclusive jurisdiction 
over their forces; but, even in the absence of a treaty or agreement, it is not 
to be supposed that any nation able to prevent it will permit its soldiers or 
sailors to be withdrawn from its control by another power in time of war 
and in a theater of operations, whatever a court may say about the matter. 
If international law lays down that this may be done, it runs the risk of 
justifying the charge sometimes (though in general erroneously) brought 
against it, that it is divorced from reality. 

The decisions of the Mixed Courts are based upon a resolution which does 
not have the force of law, which according to its title applies only in time of 
peace but which was applied by those courts to a time of war in fact, the 
courts applied to land troops a resolution relating only to naval forces, and 
the decisions disregard the military necessities of the situation and lay down 
a rule which powerful nations do not and will not follow in time of war. 
For these reasons, notwithstanding the profound respect which this writer 
feels for the Mixed Courts, he is forced to the conclusion that their decisions 
in these cases are unsound. 

The question may next be considered whether Article 20 of the Stockholm 
resolutions of the Institute of International Law states a sound and workable 
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rule of law, as limited by the Institute itself, i.e., to time of peace and to 
naval personnel forming part of the crew of a friendly foreign warship. 

It is well settled that a crime committed by a member of the crew on 
board a warship of nation A in a harbor or territorial waters of nation B is 
justiciable only by the naval courts-martial of A, unless A waives its ex- 
clusive jurisdiction. It may reasonably be argued that, for such a man at 
such a time, the rail of his ship is the equivalent of the frontier between the 
two countries, and that, if the visiting sailor goes ashore on liberty, he is in 
the same situation as a soldier stationed at Plattsburg Barracks, New York, 
who enters Canada on a pass and commits an offense while in Montreal, and 
is not entitled to immunity from the local courts because he entered the 
friendly foreign country as a mere visitor or tourist and not on duty. Fur- 
thermore, the sailor’s situation differs from that of the soldier in a foreign 
country in that the sailor’s duties, including combat, are in the usual case 
performed on board his ship, whereas the soldier’s are not all performed in 
his camp. 

On the other hand, there are practical difficulties in accepting the rule 
laid down in Article 20 of the Stockholm resolutions, even in time of peace. 
As the present case shows, it is not always clear whether a particular case 
occurred “‘in time of peace.” Even if the time be indisputably one of 
peace, the situation may be such that, because of strained international 
relations, because the man arrested occupies a key position on board, or for 
other reasons, it is from a military standpoint as necessary that he rejoin his 
ship promptly as it isin time of war. Suppose, for example, that the United 
States had had, what unfortunately it apparently did not have, advance 
information of the intention of the Japanese naval air forces to attack Pear] 
Harbor, and had sent an urgent radio message to one of our warships, then 
in a friendly foreign port in the Pacific, to proceed at once to a fleet rendez- 
vous. Several of the personnel of the ship, having important duties on 
board, have been arrested by the local police while ashore on liberty and 
charged—perhaps unjustly—with the commission of offenses there. It is 
clear that this is a time of peace. Does the supposed superior right of the 
local court to try the offenders override the urgent military need for their 
presence aboard their ship? According to Article 20 of the Stockholm 
resolutions, the answer must be in the affirmative. If so, the ship must 
wait in port and miss the rendezvous, or sail to the rendezvous and to battle 
without men long trained and sorely needed for just that eventuality. 

My conclusion is that, as limited by the title to time of peace, and by its 
terms to members of the crews of friendly foreign warships, the rule laid 
down by Article 20 of the Stockholm resolutions is supported by the great 

“ Hackworth, Digest, Vol. II, p. 408; Oppenheim, International Law, 5th ed., Vol. I, pp. 


666, 667; Hyde, International Law, 2d ed., Secs. 252, 253; The Schooner Exchange v. McFad- 
don, 7 Cranch 116, 144, 145; Chung Chi Cheung v. The King, 1939 A.C. 160. 
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weight of authority; but there re cogent military reasons, even in time of 
peace, against the limitation of the exemption of the sailor ashore to those 
occasions when he is there on duty. 


China 


An agreement was made between the United States and China by exchange 
of notes at Chungking on May 21, 1943, for the exemption of personnel of 
the armed forces of the United States in China from the criminal jurisdiction 
of that country.“ The note of the United States went on to say, as did our 
note to Great Britain on the same subject,'® on which it was obviously mod- 
eled, that the immunity therein conceded might be waived in particular 
cases, that the service courts and authorities of the United States in China 
would be willing and able to try and punish offenders, that such trials would 
be public and within a reasonable distance from the scene of the offense, and 
that codperation would be arranged in making investigations and collecting 
evidence. Furthermore, it was stated that: 

. . . the Government of the United States will be ready to make like 
arrangements to ensure to such Chinese forces as may be stationed in 


territory under United States jurisdiction a position corresponding to 
that of the United States forces in China. 


The Chinese note confirmed the above understanding. 


Brazil 


No agreement between the United States and Brazil has been made 
concerning jurisdiction over the forces of the one in the territory of the 
other, but the Brazilian Supreme Court has given a most interesting opinion 
on the subject. 

A sailor of the United States Navy named Gilbert was on duty as sentinel 
at the gate of a base, which, with the permission of the Government of 
Brazil, our navy occupied in that country. A Brazilian civilian attempted 
to enter the base, resisted the sentinel’s efforts to stop him, was shot by the 
sentinel, and in consequence died a few days later. The Brazilian Supreme 
Court, in a decision rendered on November 22, 1944, affirming a lower court, 
quoted Article 299 of the Bustamante Code’ and several Brazilian legal 
writers,'* and held that no Brazilian court, civil or military, had jurisdiction 

18 The notes are printed in full in English and Chinese in Department of State, Executive 
Agreement Series, No. 360. 16 Executive Agreement Series, No. 355. 

17 Annexed to the Convention on Private International Law adopted at Havana, Feb. 20, 
1928; Final Act of the Sixth International Congress of American States, p. 16. Article 299 
cited is quoted in this author’s prior article, this JourRNAL, Vol. 36 (1942), p. 547. 

18 Among these is Lafayette, Principios de Direito Internacional, Rio de Janeiro, 1902, 
Vol. I, par. 97, p. 161 (translation supplied): — 


The special permission for foreign military forces to pass through the national 
territory or remain for a time within it includes virtually the exemption of these forces 
from territorial jurisdiction. In truth subject to the local sovereignty, they would 
escape in fact from the authority and direction of their own government and find them- 
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over the defendant. The opinion of the court, which was unanimous, 
concluded :— 


.. it is my duty to judge correct the present refusal of the Brazilian 
authorities to acknowledge jurisdiction and to declare competent the 
military courts of the United States to try and judge the American 
sailor in question. 


British Empire 
Great Britain and Northern Ireland 


The United States of America (Visiting Forces) Act, 1942,!° is still in 
force, and recognizes the complete exemption of members of the armed 
forces of the United States in the United Kingdom from the criminal jurisdic- 
tion of the British courts and the exclusive jurisdiction over them of our 
own courts-martial. There have also been issued by the British Govern- 
ment statutory orders?® granting to our forces certain rights pertaining to 
military justice, such as the right to compel the attendance of witnesses 
before our courts-martial and to have our military prisoners confined in 
British prisons or detention barracks. 

The Act of Parliament above cited provides” that the United States may 
waive its exclusive right to jurisdiction over any particular case. In order 
that the two might be tried jointly such a waiver was made as to the soldier 
in a case which received considerable publicity, in which an American named 
Hulten and an Englishwoman named Jones jointly murdered a cab-driver.” 
As far as this writer is aware, in no other case has an American soldier or 
sailor been tried in a British criminal court. 

Criminal jurisdiction over members of the armed forces of Allied nations 


selves under the power of a foreign government, which would in effect make them useless 
as agencies of defense of the State to which they belong. 

The exemption, however, from the territorial sovereignty limited by their raison d’étre 
includes only that which concerns the command, direction and discipline of the forces. 

In this order of ideas it is clear that the military authority retains the right to try and 
punish crimes and delinquencies committed by officers and soldiers, not only when 
perpetrated by one against the other, but also when against the inhabitants of the 
country. 


195 & 6 Geo. 6, c. 31. The title of the act is “An Act to give effect to an agreement 
recorded in Notes exchanged between His Majesty’s Government in the United Kingdom 
and the Government of the USA, relating to jurisdiction over members of the military and 
naval forces of the USA.” The notes mentioned in the title are printed in the schedule 
annexed to the act and also in U. S. Department of State, Executive Agreement Series, 
No. 355. This act and the legal position of members of the United States forces in the 
United Kingdom are discussed in this JouRNAL in the present writer’s prior article, Vol. 36 
(1942), p. 539, at pp. 556-559, and by Dr. Egon Schwelb, Vol. 38 (1944), p. 50. The subject 
is also treated by Prof. Arthur L. Goodhart in American Bar Association Journal, Vol. 28 
(1942), p. 762; but the present writer finds himself unable to agree with some of the things 
there said. 20 Statutory Rules and Orders, 1942, Nos. 966, 1679, 2192. 

*1 By the proviso to Sec. 1 (1). 

* File CM 275747, Office of the Judge Advocate General, U. S. Army. 
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other than the United States in the United Kingdom is regulated by the 
Visiting Forces (British Commonwealth) Act, 1933,?> the Allied Forces Act, 
1940,% and orders in council issued in implementation of those Acts of 
Parliament; it has been described in detail by several writers. The Allied 
Forces Act admits the jurisdiction of Allied military courts only ‘‘in matters 
concerning discipline and internal administration.’’** It expressly declares 
the concurrent jurisdiction of the local British courts to exist.27 It under- 
takes to forbid courts-martial of the visiting forces to try certain cases at 
all.28 These legislative provisions show that British domestic law does not 
concede to the forces of Allied nations other than the United States in Great 
Britain exemption from the criminal jurisdiction of the local courts, nor even 
criminal jurisdiction over their own personnel in their own courts-martial 
in all cases. The rights which British statute law says that the visiting 
forces may exercise are less than those acknowledged to exist by all British 
writers on international law, including Lawrence?® and Oppenheim,®® who 
take a comparatively narrow view of such rights, and less than those declared 
to exist in a like case by the highest court of the British Empire.*! 
Dr. Egon Schwelb, a competent international lawyer who has written 
extensively on this subject, has said: 
The position does not conform with any precedent and with any 
scheme visualized by the authorities on international law, quoted above. 
The position of the Allied Forces does not, in some respects, come up 
to the rules of international law regarding extra-territoriality even in 
that restricted sense in which it is recognized even by those writers who 
are not in favour of extensive extra-territoriality. 


In the debate on the Allied Forces Act in the House of Commons, Sir 
Donald Somerville, at that time the Attorney General of England, said: * 


I quite agree with the honorable gentleman that these foreign 
governments might say, ‘‘You do not in this bill go as far as inter- 
national law.” 


% 23 Geo. 5, c. 6. 43 & 4 Geo. 6, c. 51. 

25 This writer’s previous article already cited, this JourNAL, Vol. 36 (1942), p. 539, 
especially at pp. 556, 557; Kuratowski, “ Military Courts of Foreign Governments in the 
United Kingdom,” in Transactions of the Grotius Society, Vol. 28, p. 1; Schwelb, ‘‘Juris- 
diction over the Members of the Allied Forces in Great Britain,” in Czechoslovak Year Book 
of International Law, 1942, p. 147; Schwelb, ‘Status of U. 8. Forces in English Law,’’ this 
JOURNAL, Vol. 38 (1944), p. 50; Schwelb, “Status of Soviet Forces in British Law,’’ this 
JOURNAL, Vol. 39 (1945), p. 330. 

26 Allied Forces Act, 1940, Sec. 1 (1). 27 Sec. 2 (1). 28 Sec. 2 (8). 

2° Principles of International Law, 6th ed., Sec. 107, p. 246. 

30 International Law, 4th ed., Vol. I, Sec. 445. 

31 Chung Chi Cheung v. The King, 1939 A. C. 160. 

82 Czechoslovak Yearbook of International Law, 1942, p. 169. Dr. Schwelb said the same 
thing on another occasion. See Transactions of the Grotius Society, Vol. 28, p. 24. 

38 Hansard’s Debates, Vol. 364, No. 106, Aug. 21, 1940, column 1405. 
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The Attorney General also made the admission: 


When we have our forces in foreign territory (we) ask for, and always 
get complete permission to apply our own military code.*4 


Since Great Britain has granted to the United States forces the fullest 
immunity it does not become an American to criticize her; but even the 
friendliest commentator can not help noting the inconsistency of the British 
position as to her and our allies and regretting that Great Britain did not 
fully concede and implement the rights of those allies under international 
law. The disparity between the rights conceded to the United States and 
those conceded to the other Allies having troops in Great Britain is the more 
regrettable because the United States was at the time a great and powerful 
nation, whose aid was needed by Britain, whereas the other allies, whose 
rights were not so fully conceded, were smaller and weaker countries whose 
territory was occupied by the enemy and whose kings, governments, and 
troops were homeless exiles in Great Britain. 


Crown Colonies 


Section 3 (1) of the United States of America (Visiting Forces) Act, 1942, 
provides that the King may by Order in Council direct that the act shall 
have effect in any British colony, protectorate, or mandate. Pursuant to 
that section an Order in Council was issued November 24, 1942,%° which 
carried the Act of Parliament into effect in practically all British Crown 


Colonies except those in which United States bases were established under 
99-year leases in exchange for the transfer of fifty destroyers by the United 
States. In the latter, criminal jurisdiction is still regulated by Article IV 
of the Base Lease Agreement of March 27, 1941.% This results in the 


% Columns 1404, 1405. When the Attorney General of England officially makes such a 
statement as that quoted in the text, its correctness may be accepted. However, examina- 
tion of the history of Great Britain’s military contacts with friendly powers confirms it. 
The important part of the agreement which concedes complete exemption to British forces 
in France during the first World War is quoted in this writer’s earlier article in this JouRNAL, 
Vol. 36 (1942), p. 549. The agreement with reference to British forces in Egypt is quoted 
in the same article, p. 553. As to British forces in Ethiopia, see the “annexure” to the 
treaty between the two countries concluded December 19, 1944: Department of State Bulletin, 
Vol. 12, pp. 200, 203. The status of British forces in the United States is discussed in later 
sections of the present article. Nor will it do to say that British forces have been serving in 
countries having a less advanced system of criminal justice, to which British soldiers and 
sailors ought not to be subjected. That may be true as to Egypt and Ethiopia but it is not 
true of France and the United States. Conversely, Norwegians, Dutchmen, and Belgians 
in Great Britain would not admit, nor would Englishmen contend, that the former’s courts- 
martial are so inferior to British courts that the British population would not be adequately 
protected if soldiers and sailors of those nations serving in Britain were to be subject to the 
exclusive jurisdiction of their own military tribunals. 

% Statutory Rules and Orders, 1942, No. 2410. 

% The agreement is printed in full in H. Rep. Doc. 158, 77th Cong., 1st Sess.; Department 
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anomaly that in Barbados our armed personnel are subject solely to the 
jurisdiction of their own courts-martial whereas in near-by St. Lucia, 
Trinidad, and Antigua they have only the more limited exemption provided 
by the agreement just mentioned. 

The ancillary rights pertaining to military justice mentioned as having 
been granted to our forces in the United Kingdom were also granted by 
Order in Council®’ to those forces in the Crown Colonies other than those 
colonies in which leased bases are established. 


Australia 


As has been pointed out in this writer’s prior article in this JouRNAL,** the 
Commonwealth of Australia by Order in Council promptly conceded to the 
United States exclusive criminal jurisdiction over our soldiers and sailors in 
that country. Except for one amendment slightly broadening the immunity 
of our personnel,** that order remains in force unchanged. 

There has been an interesting decision of the Supreme Court of New 
South Wales as to the civil liability of an Australian officer serving with our 
armed forces. Wright v. Cantrell*® was a civil action for slander in stating 
to the plaintiff in the hearing of others, “‘ You have been drinking and have 
no business to bother with the crew’’; and for libel in issuing a document, 
referring to the plaintiff, containing the words, ‘‘ Reason for discharge— 
drunkenness.”’ Both parties were Australians working under the United 
States armed forces, the plaintiff a civilian sea captain, and the defendant 
an officer in the Australian navy, paid by the Government of that country, 
but lent to the United States for duty in employing and discharging per- 
sonnel of ships used by our armed forces. 

The case came up to the Supreme Court of New South Wales on demurrer 
to the defendant’s pleas. Though the defendant was an Australian and an 
officer of the navy of that country, the court treated the case on the same 
footing as if he had been an American officer, since he was acting under the 
orders of military officers of the United States in connection with the opera- 
tions of our army. The case was not within the scope of the Order in 
Council mentioned above, because they relate only to criminal jurisdiction, 
and this was a civil suit for damages. The court therefore undertook to 
decide the case on general principles of international law as recognized in 
Australia. After considering the case of the Schooner Exchange* and many 
other authorities, the court denied the existence of complete immunity of 
the visiting forces, but held that the host country must be deemed to waive 
in favor of the Allied forces any provisions of its laws inconsistent with the 


of State, Executive Agreement Series, No. 235; and this JouRNAL, Vol. 35 (1941), Supplement, 
p. 134. Art. IV is printed and discussed in this writer’s prior paper, this JOURNAL, Vol. 36 
(1942), pp. 553-555. 

37 Statutory Rules and Orders 1942, No. 1576. 38 Vol. 36, pp. 555, 556. 

39 Statutory Rules, 1942, No. 457. 

4044 State Reports N.S.W. 45, 61 Weekly Notes 38 (1944). 417 Cranch 116. 
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purpose of their visit and to concede to its officers all authority necessary 
to maintain discipline; but the court decided that it did not follow from 
these principles that the members of the visiting forces were exempt from 
civil suit. It therefore rejected the defendant’s claim of immunity to the 
jurisdiction of the court, and also rejected his claim of absolute privilege. 
The Supreme Court remanded the case to the court below for trial, which 
resulted in favor of the defendant, though whether because of the existence 
of a conditional privilege or because of the truth of the statements made by 
the defendant, this writer is not informed. 

The learned court and this writer are not so far apart as to the general 
principles of law involved as they are with respect to the application of 
those principles to the facts of this case. The question presented was 
whether the defendant was under the circumstances of the case immune, 
not to the criminal jurisdiction of the local courts, but to their civil jurisdic- 
tion. In the case of the Schooner Exchange, Chief Justice Marshall referred 
to a waiver of ‘‘all jurisdiction” ” over visiting forces, and the word “all”’ 
must be deemed to include civil as well as criminal jurisdiction. In Coleman 
v. Tennessee,* the Supreme Court of the United States said :—. 


It is well settled that a foreign army permitted to march through a 
friendly country, or to be stationed in it, by permission of its govern- 
ment or sovereign, is exempt from the civil and criminal jurisdiction of 
the place . . . (italics supplied). 


In Dow v. Johnson,“ the Supreme Court repeated the foregoing with 
approval. It is true that in the Coleman and Dow cases the court was 
dealing with a hostile occupation and not with the presence of troops of one 
ally on the soil of another, but its reasoning is applicable to both situations. 
Dow v. Johnson, like Wright v. Cantrell, was a civil action against an officer 
for damages alleged to have been caused to the plaintiff by orders given or 
acts performed by the defendant in his official capacity. General Dow, the 
defendant, though served with a summons, did not appear in the civil court, 
and judgment was given against him by default. The Supreme Court said: 


The Sixth District Court of the Parish of New Orleans did not seem to 
consider that it was at all inconsistent with his duty as an officer in the 
army of the United States to leave his post at the forts, which guarded 
the passage of the Mississippi, nearly a hundred miles distant, and 
attend upon its summons to justify bis military orders, or seek counsel 
and procure evidence for his defence. Nor does it appear to have 
occurred to the court that, if its jurisdiction over him was recognized, 
there might spring up such a multitude of suits as to keep the officers 
of the army stationed in its district so busy that they would have little 
time to look after the enemy and guard against his attacks.® 

* * * * * 


It is manifest that if officers or soldiers of the army could be required 
to leave their posts and troops, upon the summons of every local 
tribunal, on pain of a judgment by default against them, which at the 


“7 Cranch 140. 497 U.S. 509, 515. #100 U.S. 158, 165. 100 U.S. 160. 
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termination of hostilities could be enforced by suit in their own States, 
the efficiency of the army as a hostile force would be utterly destroyed. 
Nor can it make any difference with what denunciatory epithets the 
complaining party may characterize their conduct. If such epithets 
could confer jurisdiction, they would always be supplied in every variety 
of form.“ 


So far as the law of the United States is concerned, the cases cited make 
it certain that the exemption of the visiting forces extends to civil suits as 
well as criminal prosecutions, and the Supreme Court gives cogent reasons 
why this should be so. 

Notwithstanding the eloquent language of the Supreme Court in the 
passage just quoted, for reasons which he has already stated ‘7 and which 
are also ably set forth by the Supreme Court of New South Wales in its 
opinion in Wright v. Cantrell, this writer does not believe that the exemption 
should extend to all civil suits. But it should extend at any rate to a suit 
for damages based on an act or omission of the defendant in the line of his 
duty, and Wright v. Cantrell is a suit of that class. In acting or failing to 
act, the defendant is the representative of the country which he serves and 
the suit is in substance against it. It is derogatory to the dignity and safety 
of the nation which the defendant serves that its officer, performing duties 
upon which the success of military operations may depend, should have the 
propriety of his performance of them called in question in the court of a 
foreign even though friendly nation. If the plaintiff is successful, the nation 
which the defendant serves must either pay the judgment, in which case it 
is clear that the suit was in reality against it, or else decline to do so and 
remain subject to the accusation that it has allowed its officer to suffer 
because of the performance of his duty. The knowledge by a member of 
the visiting forces that he is liable to suit in a foreign court by any dis- 
gruntled inhabitant of the host country with whom he deals will not make 
for that prompt and vigorous performance of duty so necessary in time of 
war. 

It may be remarked that the treaty between Great Britain and Egypt, 
already mentioned earlier in this paper, expressly stipulates for the immunity 
of the British armed forces from civil suits arising out of the performance of 
their official duties, a provision the benefit of which was enjoyed by the 
Australian forces serving in that country. 

It is concluded that to refuse immunity to the defendant in a suit arising 
out of the discharge of his official duties, such as Wright v. Cantrell, is to 
deny to the members of the visiting forces a protection necessary to the 
proper performance of their mission in the host country, and that such 
denial is inconsistent with the dignity and safety of the nation which they 
serve. It is believed that, conformably with the general principles which 


# 100 U. S. 165. 47 Vol. 36, this JouRNAL, pp. 561-565. 
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the Supreme Court of New South Wales laid down, it might and should 
have decided the case in favor of the defendant. 

This does not mean that an inhabitant of the host country injured by the 
wrongful action of a member of the visiting forces within the scope of his 
employment is or should be without remedy. The United States Congress 
has passed acts providing for the payment of all legitimate claims arising out 
of acts or omissions of our armed personnel,*® and it is believed that other 
belligerent nations have done likewise. If this is not so in any particular 
case, the person injured may present his claim through diplomatic channels. 


New Zealand 


By an order in council dated April 7, 1943,4° the Government of New 
Zealand recognized the exclusive criminal jurisdiction of our courts-martial 
over our own armed personnel in that country, and granted numerous 
ancillary privileges valuable to our forces, such as the arrest of our personnel 
by New Zealand police on request of their own commanding officer, the 
right to compel the attendance of civilian witnesses before our courts- 
martial, and to have them punished for contempt of or perjury before such 
courts, and the detention of our military prisoners in local prisons and deten- 
tion barracks. 


India 


The agreement between the United States and India with reference to 
criminal jurisdiction over our forces in the latter country, like that between 
the United States and the United Kingdom, is embodied in an exchange of 
diplomatic notes.°° The correspondence began with a note, dated at New 
Delhi on September 29, 1942, from ‘‘the Secretary to the Government of 
India in the External Affairs Department”’ to ‘‘the Secretary in charge of 
the Office of the Personal Representative of the President of the United 
States of America to India.”’ The first gentleman proposed to his confrére 
that an agreement be made between the two countries like that previously 
made with respect to our forces in the United Kingdom by exchange of 
notes between Mr. Eden, the British Foreign Minister, and our Ambassador 
at London,” and inclosed a draft of an ordinance which the Government of 
India proposed to issue to implement the agreement. By note of October 
10, 1942, our representative agreed to the foregoing. In a separate note 
bearing the same date the American representative inquired whether the 
proposed ordinance would be effective in the Indian native states, to which 
the Secretary to the Indian Government answered on October 16: 


8 Act of Jan. 2, 1942, as amended April 22, 1943, and July 31, 1945; 31 U. S. Code 224d. 
® The United States Forces Emergency Regulations 1943, Serial Number 1943/56. 

*° U. S. Department of State, Executive Agreement Series, No. 392. 

5! See note 19. . 
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I am desired to say that it is intended that the Ordinance, when 
promulgated, should be brought to the notice of the Residents in the 
Indian States, who will be informed that His Excellency the Crown 
Representative has decided that no Criminal proceedings shall be taken 
in any State court against any member of the U. 8. A. armed forces. 
For all practical purposes therefore the position will be identical in 
British India and in the States. 


Pursuant to the agreement thus made the Government of India issued two 
ordinances, both dated October 26, 1942. No. LVI, called the Allied 
Forces Ordinance, 1942, does not mention the United States, but applies to 
any naval, military or air force of any foreign power or “‘authority”’ allied 
with his Majesty present in British India, and concedes to such forces 
substantially the same rights and privileges in respect of military justice 
as are conceded in Great Britain by the Visiting Forces (British Common- 
wealth) Act, 1933, and the Allied Forces Act, 1940.5 Like those acts, it 
undertakes to reserve the concurrent jurisdiction of the local courts over 
members of the visiting forces, and to deny to those forces the right to try 
their own men in certain cases.5 No. LVII, entitled the Allied Forces 
(United States of America) Ordinance, 1942, is substantially the same as 
the United States of America (Visiting Forces) Act, 1942, and gives com- 
plete immunity from the criminal jurisdiction of the courts of British India 
to our personnel, unless that immunity be waived in a particular case. 


Canada 


Cn April 15, 1941, before the United States entered the war, the Canadian 
Government promulgated an Order in Council, the Foreign Forces Order, 
1941, dealing with the status of friendly foreign armed forces in Canada. 
This followed the pattern of the Visiting Forces (British Commonwealth) 
Act, 1933,57 and the Allied Forces Act, 1940,°* of the United Kingdom. It 
provided for the sitting of foreign courts-martial in Canada and their juris- 
diction over matters concerning discipline and internal administration of 
their own forces but forbade them to try any case of murder, manslaughter, 
or rape and further said that local criminal courts should have concurrent 
jurisdiction with them. The order also gives visiting forces certain valuable 
ancillary privileges, such as have been granted in other countries of the 
British Empire. The order by its own terms applies to the forces of Belgium, 
Czechoslovakia, the Netherlands, Norway, and Poland; and goes on to say 
that it may be applied to the forces of other countries by a future order in 
council. It was so applied to troops of Yugoslavia. 

Because of the urgent need for their presence to build and operate landing 
fields for our military planes, to work on the Alaska Highway, the Canol 
project, and for other duties, our troops were, with the consent of the Govern- 

82 Ordinances Nos. LVI and LVII of 1942, published in the Gazette of India, October 26, 
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ment of Canada, sent into that country soon after the United States became 
a belligerent without any agreement as to their status. An Order in Council 
dated June 26, 1942,°° which expressly states that such action is ‘“‘an interim 
measure,” designates the United States as a power to which the Foreign 
Forces Order, 1941, shall apply. The regime thus established could not be 
satisfactory to the United States for the duration of the war, because the 
limitations on the powers of foreign courts-martial in Canada and the provi- 
sion for concurrent jurisdiction of the local courts were inconsistent with the 
rights of friendly visiting forces as described by Chief Justice Marshall in the 
case of the Schooner Exchange ® and other authorities, and with the position 
taken by this Government in its dealings with its allies in the first World War 
and in the present war. 

The Canadian authorities were desirous of meeting the wishes of the 
United States, but had some difficulty in selecting the means of doing so. 
They first issued a new Order in Council ® excepting the United States from 
the application of the proviso to Section 3 of the Foreign Forces Order. 
That proviso forbade the courts-martial of visiting forces to try anybody 
for murder, rape, or manslaughter. The new order further provided: 


The application of the Foreign Forces Order, 1941, as aforesaid, to the 
forces of the United States of America shall not be construed as prej- 
udicing or curtailing in any respect whatsoever any claim to immunity 
from the operation of the municipal laws of Canada or from the proc- 
esses of Canadian courts exercising either criminal or civil jurisdiction by 
members of the forces of the United States of America founded on the 
consent granted by His Majesty’s Government in Canada to such 
forces to be present in Canada. 


Section 55 of the Supreme Court Act of Canada ® authorizes the Governor- 
General in Council to call upon the Supreme Court of the Dominion for 
advisory opinions. Pursuant to that statute the Canadian Government, 
almost contemporaneously with the issue of the Order in Council last 
quoted,® asked the Supreme Court the following questions :— 


1. Are members of the military or naval forces of the United States 
of America who are present in Canada with the consent of the Govern- 
ment of Canada for purposes of military operations in connection with 
or related to the state of war now existing exempt from criminal pro- 
ceedings prosecuted in Canadian criminal courts and, if so, to what 
extent and in what circumstances? 

2. If the answer to the first question is to the effect that the members 
of the forces of the United States of America are not exempt from 
criminal proceedings or are only in certain circumstances or to a certain 
extent exempt, has Parliament or the Governor General in Council 
acting under the War Measures Act, jurisdiction to enact legislation 


59 P. C. 5484. 60 7 Cranch 116. 61 P, C, 2813, April 6, 1943. 
® Revised Statutes of Canada, 1927, c. 35. 6 On April 9, 1943, P. C. 2931. 
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similar to the statute of the United Kingdom entitled the United 
States of America (Visiting Forces) Act, 1942? 

The first question, it will be observed, is one of international law as 
received and applied in Canada, the second one of Canadian constitutional 
law. Far from opposing the exemption of United States forces from the 
jurisdiction of Canadian courts, the legal representatives of the Dominion 
filed an able ‘‘factum,”’ which we in the United States would call a brief, 
maintaining such exemption and urging the Supreme Court to answer the 
first question in the affirmative, and, if it should reach the second question, 
to answer that in the affirmative too. 

As the reference to the Supreme Court was a domestic Canadian affair, 
to which the United States was not and could not properly be a party, no 
representative of the United States appeared before the court. However, 
at the request of the Canadian Government two unsigned memoranda were 
prepared and handed to that Government, setting out what the United 
States conceived to be the principles of international and military law 
applicable to our forces in Canada. The Department of Justice of Canada 
had these memoranda printed and laid before the court. 

The court ordered the Attorneys-General of the nine provinces of Canada 
to be notified of the reference. Four of them appeared and opposed the 
exemption of United States forces. 

Five judges considered the case and on August 3, 1943, rendered four 
separate opinions,™ no one of which was the opinion of the court. Let us 
take up in turn the answers which the learned justices gave to the first 
question, as to the exemption of United States forces in Canada. 

The first opinion was that of Chief Justice Duff, in which Justice Hudson 
concurred. The Chief Justice began with the statement that, under the law 
of England and of Canada a soldier is subject to all the duties and liabilities 
of an ordinary citizen, and that this principle, except when changed by 
legislation, applies to all armies, domestic or foreign. He then referred to 
the several acts of the British Parliament with respect to visiting forces, and 
to the statements of the Lord Chancellor in the House of Lords and the 
Attorney-General of England in the Commons as to the unusual character 
of the United States of America (Visiting Forces) Act of 1942 of the United 
Kingdom.® From these bases he reached the conclusion that, in the absence 
of legislation, friendly visiting forces in Canada enjoy no exemption from 
the criminal jurisdiction of the local courts, though in practice Canadian 
criminal courts do not exercise jurisdiction in respect of acts committed 
within the lines of the visiting forces or of offenses by one member of such 
forces against another. 

Justices Kerwin and Taschereau, in separate opinions, took the opposite 
view. The former cited with approval the opinions of Chief Justice Marshall 

* Reference re Exemption of U.S. Forces from Canadian Criminal Law, [1943] 4 Dominion 
L. R. 11. 8 5 & 6 Geo. 6, c. 31. 
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in the case of the Schooner Exchange® and of Lord Atkin in that of Chung 
Chi Cheung," and the works of French writers on international law; and, 
following those authorities, concluded: * 


The Government of Canada having invited into the Dominion the 
military and naval troops of the United States of America as a part 
of the scheme of defence of the north half of the Western Hemisphere 
and, therefore, not merely for the benefit of the United States but for 
that of both parties and, in fact, for the benefit of all the allied nations 
in the present conflict, the invitation must be taken to have been 
extended and accepted on the basis that complete immunity of prose- 
cution in Canadian criminal courts would be extended to members of 
the United States forces. 


In an extremely able opinion Justice Taschereau reviewed judicial deci- 
sions, treatises, and international agreements, and concluded: ® 


There seems to be a strong preponderance of authority in favour of 
the view that there exists a rule of international law amongst the 
civilized nations of the world, granting immunity to organized forces 
visiting a country with the consent of the receiving Government. 


The learned justice relied especially upon the decision of the Judicial 
Committee of the Privy Council in Chung Chi Cheung v. The King,’ in 
which that tribunal, the final court of appeal for the British Empire, upheld 
the prior right of China to try a sailor for a murder on board a Chinese 
public armed vessel in the territorial waters of the British colony of Hong 


Kong, unless that right should be waived by China. Justice Taschereau 
continued: 7! 


If the receiving Sovereign is presumed to waive his jurisdiction as 
to members of the crew of a foreign ship, can it not be said that the 
same presumption exists as to land troops visiting a foreign country? 

This view, I think, has been implicitly accepted by the Judicial 
Committee, and is in accordance with the doctrine of the authors, the 
practice followed by the nations of the world and by the Supreme 
Court of the United States. 


Justice Rand called Marshall’s opinion in the case of the Exchange ‘‘a 
judgment of characteristic power.’”’ On the merits of the question, he took 
a middle position, holding members of United States forces exempt from 
Canadian criminal jurisdiction as to offenses committed in their camps or 
on their ships, except such offenses as are committed against Canadians or 
their property, and only to the extent that United States courts-martial 
exercise jurisdiction over such offenses. 

All of the judges concurred in answering the second question in the affirma- 
tive, namely in holding that the Parliament of Canada might pass an act 
conceding the immunity of United States forces to the criminal jurisdiction 


6 7 Cranch 116. 87 [1939] A. C. 160. 68 At p. 33. 69 P, 39. 
7011939] A. C. 160, especially at pp. 174, 176. 1 P, 39. 
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of the local courts, or that the Governor General in Council might issue an 
order to the same effect. 

Though they all referred to the decision of the Supreme Court of the 
United States in the case of the Schooner Exchange,” and quoted a number 
of French writers, the writers of the several opinions based their conclusions 
mainly upon English precedents and authorities. Chief Justice Duff and 
Justice Hudson directed their attention to the British statutes and orders 
in council with respect to visiting forces and concluded that they showed 
that the supposed rule of international law conceding the immunity of 
visiting forces to local jurisdiction did not exist, or, if it did, was not recog- 
nized and adopted by the law of England or Canada. Justices Kerwin and 
Taschereau, on the other hand, relied upon authoritative writers on inter- 
national law, the agreements made during World War I, and above all on 
the decision of the Judicial Committee of the Privy Council in the case of 
Chung Chi Cheung,” and concluded that international law, as accepted in 
Great Britain and Canada, recognized the exemption of visiting forces from 
the local jurisdiction. 

In a sense both pairs of judges were right. There is an irreconcilable 
inconsistency between the statement of the rights of a visiting force made 
by authoritative writers on international law (including those of British 
nationality) and by the Judicial Committee in the Chung Chi Cheung case 
and the rights claimed by Britain when her forces have been on foreign soil, 
on the one hand, and, on the other hand, the rights in fact conceded to 
visiting forces by British legislation other than the United States of America 
(Visiting Forces) Act of 1942.74 

Pursuant to the authority which in its answer to the second question the 
Supreme Court held that he possessed, the Governor-General in Council 
on December 20, 1943, issued a new order™ with reference to the legal 
position of the armed forces of the United States in Canada, which conceded 
all that the United States asked. It provided that when any member of such 
forces shall be detained by any Canadian authority for an offense the 
offender’s commanding officer shall be notified forthwith. If that officer 
or the military or naval attaché of the United States at Ottawa shall request 
the release of such person he shall be released and no criminal action shall 
be prosecuted against him before any court in Canada. The order also 
provides for the compulsory attendance of Canadian witnesses before 
United States courts-martial in Canada.” 


727 Cranch 116. 73 [1939] A. C. 160. 

4 5 & 6 Geo. 6, c. 31. The statement in the text is merely another way of saying what tie 
Attorney General of England admitted in the House of Commons. See this article, above, 
p. 272. % P. C. 9694. 
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U.S. Army, dated 6 April 1944, to certain Commanding Generals (AG file 250.4 (5 April 44) 
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Another interesting Order in Council was issued July 27, 194277 adding 
to the Foreign Forces Order, 1941, certain new sections with respect to the 
disciplinary position of individual members of friendly foreign forces serving 
in Canadian units or on Canadian naval ships. So far as this writer is 
aware, there have been no members of our forces so serving, and therefore 
the added sections do not concern the United States. Of those sections the 
most important is as follows:— 


15. (1) In respect of a member of an associated force while he is 
serving in Canada with a unit or formation of the Naval, Military or 
Air Forces of Canada or while when serving in any of such Forces he 
is in any of His Majesty’s Canadian ships, the Canadian Service Laws 
relating to the government, administration and discipline of the said 
Force wherein said member is serving shall mutatis mutandis apply to 
him while so serving as if he were a member of such Canadian Force. 


As a matter of international law, the foregoing is permissible if the nation 
of whose forces the visiting soldier is a member consents thereto; but, as 
military jurisdiction is personal and not territorial,’® this writer is unable to 
see any legal basis for the provision in the absence of such consent. 

The order under consideration further says: 


17. Where any member of an associated force is tried by court- 
martial or other court under Canadian Service Laws, the court-martial 
may include officers of the said associated force to whom Section 15 of 
this Order applies. 


Military courts having both British and American members have been set 
up by the Allied Military Government in Italy and Germany, and the Allies 
have established an International Military Tribunal for the trial of major 
war criminals; 7? but the section above quoted provides for a court for which, 
so far as this writer knows, there is no precedent, that is to say, a mixed 
court-martial for the trial of Allied soldiers. Its legality depends upon the 
co-existence with the Order in Council of authority flowing from the Allied 
nation for its officers to sit on the mixed court-martial, since an officer of the 
Army or Navy of one nation may not, without the consent of his own govern- 
ment, accept from another nation a delegation of power to sit upon a court- 
martial. This writer does not know whether such authority was granted. 

The situation resulting from the several Canadian Orders in Council is 
substantially the same as that in Great Britain. In both countries members 
of the United States forces are subject to the jurisdiction of their own courts- 
martial, and enjoy full exemption from that of the local criminal courts, un- 
less that exemption be waived by a representative of their own government. 


™P. C. 6566. 

78 Digest of Opinions of the Judge Advocate General, U.S. Army, 1912, p. 511, par. VILIB; 
introductory sentence of the Articles of War, 10 U. S. Code 1471; (British) Army Act, 
sec. 159; (British) Manual of Military Law, Chap. V (ii), especially sec. 15. 

79 Department of State Bulletin, Vol. 18, p. 222 (Aug. 19, 1945); this Journax, Vol. 39 
(1945), Supplement, p. 215. 
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Of this situation no citizen of the United States can complain. On the other 
hand, though members of the armed forces of other Allied nations may be 
tried by their own courts-martial, a Canadian order undertakes to make them 
subject to the concurrent jurisdiction of the local courts and to forbid their 
own courts-martial to try three grave crimes at all. For reasons more fully 
already stated in this paper, this writer regrets that Canada makes this 
discrimination among her allies and has not recognized what he considers 
the rights accorded by international law to her smaller allies. 


Other Countries 


Besides those herein enumerated, there are many other friendly countries 
in which armed forces of an ally have been stationed during the present war. 
With some of them there have been agreements, sometimes made by mili- 
tary rather than diplomatic representatives, dealing, inter alia, with criminal 
jurisdiction over visiting forces.8° Some of these agreements have not yet 
been made public. Either pursuant to such agreements, or to others of a 
less formal character, or without any agreement, members of United States 
forces who have committed offenses in such countries have in fact been tried 
by their own courts-martial, and not by the local courts. 


United States 


What is the legal status of members of friendly foreign armed forces in the 


United States? It has been the position of the Government of the United 
States that, following the principles of international law laid down by Chief 
Justice Marshall in the case of the Exchange,* when the United States has 
consented to the admission of a foreign force, the courts-martial of that force 
may lawfully meet in the United States, try members of that force, and im- 
pose and execute sentences, and the members of such forces are exempt from 
the jurisdiction of the local courts, without any further consent by the United 
States, agreement, executive order, or statute. Friendly visiting forces 
possess such privileges under international law, and international law is a 


80 Among such agreements, for detailed considerations of which space is lacking, are that 
between the United States and the Danish minister at Washington concerning our forces 
in Greenland (Department of State, Executive Agreement Series 204; this JouRNAL, 
Vol. 35 (1941), Supplement, p. 129), and that between Great Britain and Ethiopia (Depart- 
ment of State Bulletin, Vol. 12, pp. 200, 203). The form, though not the content, of the 
Greenland agreement, and the authority of the Danish minister to make it, were discussed 
in this JourNAL, Vol. 35 (1941), p. 506, by Professor Herbert W. Briggs. 

By several notes passing between the Belgian Ambassador at Washington and the Secre- 
tary of State, bearing dates between March 31 and August 4, 1943, an executive agreement 
similar to that made with China was effected with Belgium with respect to forces of the 
United States in the Belgian Congo (Department of State, Executive Agreement Series, 
No. 395). In April 1943 the government of Iraq passed a law conceding to United States 
forces on its soil immunity from local criminal jurisdiction and taxation. The text of the 
law is not available. 87 Cranch 116. 
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part of the law of the United States.*? Therefore the United States has 
enacted no statute, made no agreement, and issued no executive order ex- 
pressly conceding these privileges; but, without such action, foreign courts- 
martial have sat in the United States, tried cases, and imposed sentence. 
There have been occasional cases in which members of friendly foreign 
forces have been arrested by local police and brought before state or munic- 
ipal courts. Probably some such cases have gone to trial without the ques- 
tion of immunity being raised. When such claim has been made by the 
representatives of the nation which the arrested person served, the officers of 
the federal government have made appropriate representations to the state’s 
attorney, the court, or the governor of the state, and in every such case the 
accused person has been turned over to his own forces with a view to trial by 
court-martial. 

There are, however, certain ancillary privileges with reference to military 
justice which have been granted to visiting forces in foreign countries, as 
stated in preceding sections of this paper, which the visiting forces needed 
and which could not be granted to them otherwise than by legislation. 
Accordingly a bill was drawn and urged upon Congress by the Department 
of State, speaking not only for itself but for the Departments of War, Jus- 
tice, and the Navy. This bill was passed and approved June 30, 1944. Its 
title is ‘Act to implement the jurisdiction of service courts of friendly foreign 
forces within the United States, and for other purposes.” It will be observed 
that the title itself is an implied but none the less clear recognition by Con- 
gress of the existence without legislation by it of the jurisdiction of service 
courts of friendly foreign forces within the United States. Consistently 
with that view and with Marshall’s doctrine laid down in the case of the 
Exchange, the act does not undertake to grant to the foreign forces a right to 
convene courts-martial or an exemption from local courts. 

Section 1 consists of definitions. Section 2 authorizes any person in the 
civil, military, or naval establishments of the United States having authority 
to arrest, upon a specific or general request of the commanding officer of a 
foreign force, to arrest any member of such force and deliver him to such force 
for trial. Section 3 provides for compulsory attendance of witnesses before 
foreign courts-martial, and for punishment of perjury before or contempt of 
such acourt. Section 4 provides that members of and witnesses before such 
courts shall have the same immunities and privileges as members of and wit- 
nesses before courts-martial of the United States. Section 5 authorizes the 
confinement of military prisoners sentenced by foreign courts-martial in 
penitentiaries, disciplinary barracks, or guardhouses of the United States. 
The sixth and last section of the act provides that it shall be operative with 
respect to the forces of any foreign state only after a finding and declaration 
by the President that the privileges therein provided are necessary for the 


® The Paquete Habana, 175 U. 8. 677, 700. 
% 58 Stat. 643, 22 U. S. Code 701-706. 
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maintenance of discipline. By a proclamation dated October 11, 1944,* the 
President made such a finding as to the forces of the United Kingdom and 
Canada. It is presumed that he would have made a like finding for the 
benefit of any other allied power having sufficient troops in the United 
States to make it worth while. The War Department of the United States 
has issued a memorandum ® to our own forces implementing and explaining 
the act. It is understood that the Department of Justice has also issued 
instructions to United States Attorneys and Marshals on the subject. 


Conclusion 


The foregoing survey of the history of the last three years as to jurisdiction 
over friendly foreign forces shows that when our troops have been on allied 
territory the United States has uniformly obtained exclusive criminal juris- 
diction over them in its courts-martial. Great Britain has done the same as 
to her forces on friendly foreign soil. Some of our smaller allies, whose gov- 
ernments and forces have been in exile, have not been so fortunate. Though 
their courts-martial have been permitted to sit, some of the host countries 
have undertaken to limit the powers of those courts and have insisted on the 
concurrent jurisdiction of the local criminal courts over the visiting forces. 

The courts of several countries have considered the problem. They have 
all quoted or cited Chief Justice Marshall’s opinion in the case of The Ex- 
change,® nearly always with agreement, and often with praise; but have 
shown considerable reluctance to apply Marshall’s doctrine against their own 
country, and a disposition—perhaps unconscious—to find the particular 
case before the court not within the scope of that doctrine. 

This writer asks nothing for his own country or army which he is unwilling 
to concede to others. Provided the visiting forces have an efficient court- 
martial system, there is no practical reason why a host country should insist 
on trying visiting soldiers in its own courts. The fact that such nations as 
France and the United States have conceded full exemption from local 
criminal jurisdiction to their allies on their soil, and that Great Britain and 
her dominions have done so as to the troops of the United States, shows that 
there is nothing inconsistent with the dignity of a state in making such a con- 
cession. The real reason for the immunity is that it is necessary for military 
efficiency. That this is so may not clearly appear when the visiting forces 
are far from the battle front, but becomes more evident the closer they ap- 
proach it. In this day when a plane can travel nearly half way round the 
world and drop a bomb which will wipe out a city, the country which con- 
siders itself safely remote from danger may find that its soil has in a moment 
become the battlefield. 

In his earlier article, this writer endeavored to set forth the reasons why 


8 Proclamation 2626, 9 Fed. Register 12403. 
8 Memorandum No. 650-45, War Department, 19 February 1945, Jurisdiction over 
British and Canadian Forces in the United States. 8 7 Cranch 116. 


JURISDICTION OVER FRIENDLY FOREIGN ARMED FORCES 279 


the immunity of the visiting forces to the local jurisdiction is necessary.*” 
They were, however, far better stated by Marshall over a century and a quar- 
ter earlier. This article, therefore, can best close, as the former one began, 
with a quotation from the great Chief Justice: ** 


In such case, without any express declaration waiving jurisdiction over 
the army to which this right of passage has been granted, the sover- 
eign who should attempt to exercise it, would certainly be considered 
as violating his faith. By exercising it, the purpose for which the free 
passage was granted would be defeated, and a portion of the military 
force of a foreign independent nation would be diverted from those 
national objects and duties to which it was applicable, and would be 
withdrawn from the control of the sovereign whose power and whose 
safety might greatly depend on retaining the exclusive command and 
disposition of this force. The grant of a free passage, therefore, implies 
a waiver of all jurisdiction over the troops, during their passage, and 
permits the foreign general to use that discipline, and to inflict those 
punishments which the government of his army may require. 


87 This JouRNAL, Vol. 36 (1942), p. 539, especially at pp. 548, 549, 560. 
88 7 Cranch 116, at p. 139, 


PENDING PROJECTS OF THE INTERNATIONAL TECHNICAL 
COMMITTEE OF AERIAL LEGAL EXPERTS 


By STEPHEN LaTcHFORD ! 


The delegates to the International Civil Aviation Conference held at 
Chicago from November 1 to December 7, 1944, adopted a resolution stating 
that as the CITEJA ? had made considerable progress in the development of 
a code of private international air law, and that as the further elaboration of 
this code, through the completion of pending CITEJA projects and the initia- 
tion of new studies in the field of private air law, would contribute materially 
to the development of international civil aviation, they recommended that 
the various governments represented at the Chicago Conference give con- 
sideration to the desirability of bringing about the resumption of the CITEJA 
sessions at the earliest possible date. They further recommended that 
consideration be given to the desirability of codrdinating the activities of 
CITEJA with those of the provisional and permanent international civil 
aviation organizations provided for at the Chicago Conference.” 

In pursuance of the recommendation made by the delegates to the Chicago 
Aviation Conference with regard to the resumption of the work of the 
CITEJA, the French Government invited various governments to be repre- 
sented at the 14th session of the CITEJA, which took place in Paris from 
January 22 to 29, 1946. Thirty-two countries were represented at that 
session, being a much larger attendance than was common at CITEJA meet- 
ings prior to the war. Owing to limitations of space it is not possible to 
discuss in detail in this article the work of the January, 1946, session of the 
Committee, which was its first plenary session since September 1938, al- 
though sessions of CITEJA commissions were held in Paris as late as January 
1939. However, the agenda of the 14th session, when CITEJA commissions 
also met, included some of the projects discussed in the present article, which 


1 Adviser on Air Law, Aviation Division, Office of Transport and Communications Policy, 
Department of State; Chairman of United States Section of the CITEJA; Vice Chairman of 
the United States Delegation to the Fourth International Conference on Private Air Law; 
and an Adviser to the United States Delegation to the International Civil Aviation Con- 
ference held at Chicago in 1944. 

The writer expresses appreciation of the assistance rendered in the preparation of this 
article by Dr. Arthur L. Lebel, Member of the CITEJA; Miss Alberta Colclaser; and Miss 
Eleanor Finch, Secretary to the United States Section of CITEJA; all of the Aviation Divi- 
sion, Office of Transport and Communications Policy, Department of State. 

2 Initials of the French name of the organization, Comité International Technique d’ Experts 
Juridiques Aériens. 

28 Resolution VII. For texts of resolutions, agreements and convention adopted at the 
Chicago Conference, see Final Act and Related Documents of the International Civil Aviation 
Conference, Department of State, Publications, No. 2282, Conference Series, No. 64. 
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was prepared before the January 1946 session. The action taken by 
CITEJA upon these projects at that session has been indicated below. 

The CITEJA is an international drafting committee which has actually 
been functioning since 1926. It was established pursuant to a resolution 
adopted at the First International Conference on Private Air Law held at 
Paris in 1925. The Secretary General of the Committee reported that as of 
March, 1939, twenty-seven countries, including the United States, were 
officially members of the CITEJA and contributing toward its annual ex- 
penses. The purpose of the present article is to give an historical description 
of the projects on which the CITEJA has made substantial progress. The 
Committee has a number of topics on its agenda which have not been devel- 
oped sufficiently to be included within the scope of such a description. The 
topics discussed herein, with the exception of aggregate or overall limitation 
of liability of operators of aircraft, have been made the subjects of draft inter- 
national conventions developed by the CITEJA subcommittees known as the 
First, Second, Third and Fourth Commissions. When a project of a com- 
mission was finally approved by the CITEJA in plenary session it was held 
over for submission to a periodic international conference on private air law. 
There have been four of these diplomatic conferences, the fourth having been 
held at Brussels in September 1938. This article does not deal with the con- 
ventions which have been adopted and signed at such conferences.’ 


Proposed Convention Relating to the Liability of Operators of Aircraft for 


Damages Resulting from Aerial Collisions 


The liability of operators in international air traffic for damages resulting 
from aerial collisions was under consideration by the Third Commission for 
several years. A draft convention was finally adopted at the plenary session 
of the CITEJA held in Bern, Switzerland, in September 1936 4 and was sub- 
mitted to the Fourth International Conference on Private Air Law, held at 
Brussels in September, 1938. This draft set forth the conditions under 
which the operators of aircraft would be liable for damages in the event of 


*For a fuller description of the functions of CITEJA and a historical description of 
CITEJA draft conventions on which final action has been taken at periodic diplomatic 
conferences on private air law, see Stephen Latchford, ‘‘The Growth of Private International 
Air Law,” in The George Washington Law Review, Volume 13 (1945), page 276; also ‘‘ Private 
International Air Law,” in Department of State Bulletin, Vol. XII (1945), page 11. 

‘For a translation of the draft as adopted at Bern in September 1936, see Department of 
State, Treaty Information Bulletin, No. 92 (May 1937), p. 30; The Journal of Air Law, Vol. 
VIII (1937), p. 320; and published report of United States delegation to the Fourth Interna- 
tional Conference on Private Air Law, Brussels, 19388 Department of State, Conference 
Series, No. 42, p. 48. 

See also Arnold W. Knauth, “Aviation and Admiralty,” in Air Law Review, Vol. VI 
(1935), p. 226, in which the proposed CITEJA Collisions Convention is discussed. 

It is of interest to compare the CITEJA draft with the Maritime Collisions Convention, 
signed at Brussels on September 23, 1910 (Foreign Relations of the United States, 1911, p. 19 
and Department of State, Treaty Information Bulletin, No. 21 (June, 1931), p. 22. 
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aerial collisions, such liability being limited to the value of the negligent air- 
craft, figured on the basis of 250 francs per kilogram of weight of the aircraft. 
This limitation was subject to further detailed provisions establishing a mini- 
mum of 600,000 frances and a maximum of 2,000,000 francs ° liability of the 
aircraft operator. The draft also provided for the apportionment of the 
amount of liability between injuries to persons and damage to property 
(two-thirds to persons and one-third to property). Differentiation was made 
between the cases in which only one of the aircraft involved in the collision 
was negligent and cases where there was concurrent negligence. If the col- 
lision were the result of the negligence of one of the aircraft the liability for 
injuries caused to the other aircraft and to the persons and property on board 
would rest upon the aircraft guilty of negligence. If the collision were the 
result of concurrent negligence the liability of each one of the aircraft for the 
injuries caused to aircraft, persons, and property would be in proportion to 
the degree of negligence shown. However, if the circumstances were such 
that a proportion could not be determined, or if the degrees of negligence 
should appear to be equal, the liability would be shared in equal parts. The 
draft convention also made provision for determining the amount of liability 
of the operators of colliding aircraft for damages caused to third parties on 
the surface. 

Acting under instructions from the Secretary of State the United States 
delegation to the Fourth International Conference on Private Air Law took 
the position that the adoption of a convention on aerial collisions would be 
premature, and urged that consideration of the pending draft be postponed. 
However, the American point of view was not accepted, and the Conference 
at first intended to make a detailed study of the existing CITEJA draft. 
Numerous proposals and comments on the draft were submitted, particu- 
larly by the United States delegation which interposed many detailed objec- 
tions to it. 

In urging that the adoption of a convention on aerial collisions be post- 
poned the United States delegation called attention to the complicated nature 
of the problems involved and the lack of sufficient experience in the matter of 
aerial collisions from which to determine the practicability of the provisions of 
the draft. It was felt that if the rules relating to liability for aerial collisions 
were codified without more experience the convention might result in hinder- 
ing rather than helping international air navigation. As an illustration of 


5 United States currency equivalents under the proposed collisions convention at the 
present time on the basis of $.066335 to the franc and the 1934 valuation of the dollar are: 


16.58 
39,801.00 
132,670.00 


The French franc as referred to elsewhere in this article has the same United States currency 
equivalent as that given above. 
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the complications involved the United States delegation called attention to 
the fact that there would be, to a certain extent, an overlapping between the 
liability provisions of the proposed collisions convention and those of the con- 
vention dealing with the liability of the air carrier in international transporta- 
tion adopted at the Second International Conference on Private Air Law, 
held at Warsaw in 1929, and of the convention relating to damages caused 
by aircraft in flight to persons and property on the surface adopted at the 
Third International Conference on Private Air Law, held at Rome in 1933.° 

As the result of the many objections to the collisions draft the presiding 
officer of the Brussels Conference submitted a resolution providing that the 
entire matter, including the proposals and observations that had been sub- 
mitted at Brussels, be referred to the CITEJA for study. This resolution, 
which was entirely in accordance with the point of view of the United States 
delegation, was adopted unanimously. The reasons given for this decision 
were as follows: 


The Conference not having been able, because of the multiplicity of 
new proposals and the lack of time available, to undertake a careful 
examination of the draft convention for the unification of certain rules 
relating to aerial collisions, which had been submitted to the Confer- 
ence, decides to refer consideration of this draft to the next diplomatic 
conference. Furthermore, in view of the fact that several states have 
submitted remarks and proposals on that draft, the Conference decides 
to refer these remarks and proposals to the CITEJA so that the 
latter may study them and, possibly, also prepare new proposals to 
be submitted to the Fifth International Conference on Private Air 
Law.’ 


The CITEJA has not had an opportunity to adopt in plenary session any 
new text on aerial collisions. However, at the CITEJA meeting held in 
Paris beginning on January 22, 1946, there was a review by the Third Com- 
mission of the subject of collisions, which will be considered further at the 
meeting of the CITEJA commissions scheduled to be held in Paris beginning 
on July 9, 1946. 


6 For a description of the Warsaw and Rome Conventions see ‘‘The Growth of Private 
International Air Law,” in The George Washington Law Review, Volume 13 (1945), page 276. 

7 The unsettled political situation arising from the Munich Conference and the desire of 
the delegates to leave Brussels at the earliest possible moment appear to have been impor- 
tant factors in the decision to postpone consideration of the draft convention. As of interest 
in this connection, the United States delegates to the Brussels Conference concluded their 
report to the Secretary of State with the following observation: 

While it is not within our province as delegates to an international air-law conference 
to make comments on questions of a political nature, it is believed that we might ap- 
propriately make the observation that the Delegates to the Brussels Air-Law Conference 
were in session at a time when there was a tense situation in Europe, due to the threat- 
ened outbreak of war, and that this situation was in striking contrast with the spirit of 
codperation and goodwill exhibited by the assembled delegates at Brussels, representing 
nations in many parts of the world, in their successful efforts to reach an amicable 
agreement on outstanding questions of international importance. 
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Aggregate or Overall Limitation of Liability of Operators of Aircraft * 


The Third Commission of the CITEJA had the subject of aggregate or 
overall limitation of liability under consideration and reached important 
decisions on the matter at its session at Bern, Switzerland, in September, 
1936. The immediate question under consideration had to do with the 
situation where in a single accident the operator of an aircraft might be held 
liable under two or more private air law conventions. The reporter for this 
subject submitted for consideration at Bern the following alternative systems: 


First System 

Possible, addition to the draft collisions convention of an article pro- 
viding that there shall be a single maximum indemnity to be paid by the 
operator of the aircraft for all the damages caused by the fact of the 
collision (damages to the colliding aircraft and the occupants thereof 
and damages to third parties on the surface). The reporter thought 
that provisions for priority in the settlement of claims of injured third 
parties on the surface as had been suggested by some experts might be 
inequitable so far as concerned other injured persons, in that the dam- 
ages recoverable by such other injured persons might be inadequate, but 
proposed a formula for such priority in the event that it should be 
desired by the Commission. The reporter suggested that this first 
system might be completed by the incorporation in the then proposed 
salvage at sea convention '° of a maximum liability within the amounts 
set forth in the Rome Convention on liability to third parties on the 
surface. It was further suggested by the reporter that the principle of 
aggregate limitation of liability might be extended to include the War- 
saw Convention of 1929. 


Second System 

This system would be the approval by the Fourth International 
Conference on Private Air Law of a protocol providing in effect that in a 
single accident, where there might ordinarily be simultaneous damages 
under several private air law conventions, the air transport operator or 
carrier in international air navigation would nevertheless not be liable 
beyond a single amount which would be a sum within the limits of 
600,000 and 2,000,000 francs, the minimum and maximum limitations 
of liability found in the Rome Convention of 1933 on liability to third 
parties on the surface, and in the then proposed convention on aerial 
collisions. 


The United States delegation at the CITEJA session at Bern in 1936 
stated that, while the study of the problem of aggregate limitation of liability 


8 Also referred to as a “global limitation,’’ whereby there would be a decrease of the total 
liability under two or more private air law conventions in connection with a single accident. 

* See U.S. Aviation Reports, 1937, page 296, for report of United States delegation on the 
Bern session. 

10 This has reference to a draft convention on assistance and salvage of aircraft and by 
aircraft at sea, developed by CITEJA, on which final action was taken at the Fourth Inter- 
national Conference on Private Air Law, held at Brussels in September, 1938. 
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with a view to arriving at an ultimate solution was not believed to be prema- 
ture, sufficient data on which to base an ultimate conclusion was not yet 
available. The delegation pointed out that its studies of the question had 
revealed a number of serious complexities which would require careful con- 
sideration, among them being the following: 


(1) Whether all the pertinent conventions should be included in the 
aggregate limitation of liability. 

(2) What priorities, if any, should be provided for, and whether a lien 
should be given to third parties on the surface. 

(3) The difficulties arising in a particular case where a country has 
ratified two or perhaps three but not all of the several conventions that 
might be involved. 

(4) A lack of uniformity as to the standards of limitation and the in- 
definiteness as to possible amounts of recovery under the several per- 
tinent conventions. 


The private air law conventions referred to as being pertinent were the 
Warsaw Convention of 1929, Rome Convention of 1933 on liability to third 
parties on the surface, and the then proposed conventions on aircraft salvage 
at sea and aerial collisions. After hearing the views of other experts at Bern, 
the Reporter for this subject expressed doubt whether either of the two sys- 
tems he had proposed would be practicable. He suggested in this connection 
that the only solution might be to provide for some plan of aggregate limita- 
tion in the proposed convention on aerial collisions, with the possibility, 
however, of including in the plan of aggregate limitation provisions of the 
Rome Convention of 1933 on liability to third parties on the surface. 

A member of the CITEJA from Poland shared the view of the United 
States delegation that it was too early to make any general commitment on 
the subject of aggregate limitation and made the comment that the Third 
Commission should not go into an accounting technicality at that time for 
the purpose of establishing a new rule of law. 

There was finally presented for a vote of the delegations the question 
whether the limits of liability in the proposed collisions convention and the 
Rome Convention referred to above should remain cumulative. By a vote 
of six to four of the delegations it was decided to preserve the rule of cumula- 
tion of liability with respect to these two conventions. The United States 
delegation voted with the majority. The Third Commission had, in the 
course of its discussions at Bern, already eliminated the other private air law 
conventions from any consideration of the general question of aggregate 
limitation of liability. The United States delegation had expressed the view 
that a thorough study of the entire question of aggregate limitation should be 
made; that all private air law conventions imposing liability should be taken 
into consideration; and that the subject should be dealt with in a separate 
convention if the principle of aggregate limitation should eventually be 
adopted. It was therefore thought at the time of the vote referred to above 
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that the United States delegation’s views would better be sustained by a vote 
that at least would leave the entire question in statu quo rather than to make 
a definite commitment that aggregate limitation should apply to some but 
not to all the private air law conventions. The practical result of the Com- 
mission’s decision, which was concurred in by the CITEJA in plenary session 
at Bern, is understood to have been an indefinite postponement of any deci- 
sion on the principle of aggregate limitation. The subject of overall or 
aggregate limitation of liability will be considered further at the meeting of 
CITEJA commissions scheduled to be held in Paris beginning July 9, 1946. 


Proposed Convention on Assistance and Salvage of Aircraft by Aircraft on Land 


The CITEJA began consideration of the subject of assistance and salvage 
in July 1930. Prior to the CITEJA session at The Hague in 1935 that com- 
mittee had been proceeding on the assumption that any draft developed 
would deal with both salvage at sea and salvage on land. However, it was 
decided at The Hague in 1935 that land salvage should be dealt with as a 
separate subject. 

At the meeting of the Third Commission in Paris in January, 1939, the 
Reporter presented the third draft of a proposed convention on land salvage. 
Although the United States delegation participated in the discussions on the 
various articles of the draft with a view to assisting in the improvement of the 
text, it nevertheless submitted observations in writing, developing the posi- 
tion previously taken by United States delegations, which had raised the 
basic question whether there was any great interest in this subject or any par- 
ticular need for proceeding with the development of the land salvage project. 
It was understood that neither the British nor the German members of the 
CITEJA had any more interest in this subject than the United States ex- 
perts. However, the Italian and French delegations felt that it would be 
desirable to proceed with the study of land salvage. 

In June, 1939, the Reporter presented a fourth preliminary draft, Article 2 
of which reads in part: 


(1) Any person exercising the functions of commanding officer aboard 
an aircraft shall be bound to render assistance to any person who is 
embarked on board an aircraft and is in danger of being lost, on land, 
provided that the aircraft in distress is situated in one of the zones 
defined in Article 3 below and that such assistance may be rendered 
without serious danger to the aircraft, her crew, her passengers, or other 
persons. 

(2) For the purposes of this convention, assistance shall mean any 
help which may be given to a person who is on land in danger of being 
iost, under the circumstances set forth in paragraph (1) of this article, 
even by merely giving information to another possible salvor. 

(3) The obligation of assistance shall not exist unless the aircraft is in 
the course of a flight or ready to depart, and unless it is reasonably 
possible for it to render useful aid. 
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Article 3 of the fourth preliminary draft reads in part: 


(1) The zones stipulated in paragraph (1) of Article 2 shall be zones 
known to be devoid of all normal means of assistance and relief. Their 
boundaries shall be determined by the States within whose territories 
they are included. 


In addition, the fourth preliminary draft on land salvage, like the third 
draft, contains a number of basic principles of the aircraft salvage at sea con- 
vention adopted at Brussels in September, 1938, including provisions for the 
payment of indemnity for expenses incurred and damages sustained by the 
salvor in rendering assistance. This principle of payment of indemnity in 
aircraft salvage cases is a new one which was developed by CITEJA and in- 
corporated in the Brussels Aircraft Salvage at Sea Convention of 1938. 
‘“‘Indemnity”’ is to be distinguished from ‘‘remuneration’’ awarded to the 
salvor for the saving of lives and property. 

It will be recalled that the aircraft salvage at sea convention, which applies 
to assistance by aircraft to other aircraft and to surface vessels and to assist- 
ance by surface vessels to aircraft, is not applicable to military, customs, or 
police aircraft and vessels. The proposed land salvage convention would ac- 
cord to such government aircraft the right to receive assistance without any 
obligation to assist, and without being subject to the jurisdiction of the 
courts in suits for indemnity or remuneration. Under the Brussels aircraft 
salvage at sea convention of 1938 government aircraft or vessels other than 
military, customs, and police aircraft or vessels are obligated to assist and 
have the right to receive assistance, but are not subject to the jurisdiction of 
the courts. Likewise in the proposed land salvage convention, government 
aircraft other than military, customs, and police aircraft would be obligated 
to assist and would have the right to receive assistance, but would not be 
subject to the jurisdiction of the courts. It is of interest to note that the 
Brussels Maritime Salvage Convention of 1910 ‘‘does not apply to ships of 
war or to Government ships appropriated exclusively to a public service.” 

The following is a résumé of certain of the written observations on land 
salvage submitted by the United States delegation at the meeting of the 
Third Commission in Paris in January, 1939: 


In contemplating any zoning scheme that might be suggested, aside 
from the practical difficulties involved there arises the fear that such a 
scheme might eventuate in further restricting the freedom of interna- 
tional air navigation already affected by the creation of national air 
space reservations (prohibited areas). 

The draft convention would impose upon aviators in or near the desig- 
nated zones a duty, under sanctions, to render assistance, the expense of 
which would have to be borne by the aviators in difficulties in those 
areas. The draft therefore places another expense upon an industry 
more or less dependent on government support and already heavily 
burdened with ordinary and developing expenses. This element of 
added cost is regarded as being of fundamental importance to air carriers 
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especially to those in the United States which, in a number of instances, 
have received substantial help from searching and aiding parties without 
compensation. 

To crystallize in law a right to an award for such services would appear 
to be highly questionable from a practical point of view at this stage in 
the establishment of air transportation. It is suggested that airmen 
may be depended upon to assist their fellow aviators in misfortune 
without the imposition of legal sanctions. 

The aircraft salvage at sea convention presents an entirely different 
situation. As to the sea there is a well-established, ancient maritime 
law, and the problem was to adapt the operations of aircraft over seas to 
existing maritime law. Aeroplanes are peculiarly liable to total loss at 
sea and the need for encouraging the most rapid service of assistance and 
salvage is readily perceived. 

In any consideration of this project one should not lose sight of the 
fact that the ability of modern aircraft to render any useful aid under 
the terms of the proposed convention would be extremely limited. 


It may be of interest to add that at the meeting in Paris in January, 1939, 
the United States delegation also called attention to the coast-guard services 
provided by individual governments for the benefit of persons on board sur- 
face vessels without expense to the shipping industry and referred to the pos- 
sibility of having analogous “‘aviation-guard services”’ provided without ex- 
pense to the aviation industry by the governments exercising sovereignty 
over regions where ordinary means of assistance would not be available to 
aircraft in distress. The delegation further suggested that there might be 
some cases where an international patrol service could be provided by the 
collaboration of several governments, in much the same way that certain 
governments have coéperated in maintaining the North Atlantic ice patrol 
service for the benefit of shipping and without expense to the shipping in- 
dustry. The United States delegation thought that, if aircraft salvage on 
land were important enough to require attention, the problem might first be 
approached through the organization of an air patrol service, which, how- 
ever, in the view of the delegation, would be a matter of public law and not 
one of private airlaw."' During the CITEJA meetings held in Paris in Janu- 
ary, 1946, the Third Commission of CITEJA reviewed the subject of land 
salvage. This was immediately followed by the adoption by CITEJA in 
plenary session of a proposed land salvage convention based on the Third 
Commission’s project. 

The Convention on International Civil Aviation concluded at the Inter- 


See Arnold W. Knauth, ““The CITEJA meeting in Paris in January, 1939,” in The 
Journal of Air Law and Commerce, Vol. X (1939), p. 167, in which Mr. Knauth commented 
on the discussions concerning land salvage. 

For a translation of a preliminary draft on land salvage prepared for consideration by the 
Third Commission in Paris in May, 1937, see The Journal of Air Law, Vol. VIII (1937), 
p. 350 and U. S. Aviation Reports, 1937, p. 376. Modifications of this draft were subse- 
quently made by the Third Commission. 
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national Civil Aviation Conference, held at Chicago from November 1 to 
December 7, 1944, also deals with the question of assistance to aircraft in 
distress. Article 25 of the Chicago Convention, which is not yet in force, 
provides that each of the contracting states shall, insofar as it may find this 
to be practicable, furnish measures of assistance to aircraft in distress in its 
territory and allow, subject to control by its own authorities, the authorities 
of the state in which the aircraft is registered or the owners of such aircraft to 
furnish such measures of assistance as the circumstances may require. 
When undertaking search for missing aircraft each contracting state under- 
takes to collaborate in any coérdinated measures which may, pursuant to the 
Chicago Convention, be recommended from time to time. It will be ob- 
served that this provision of the convention differs from the salvage conven- 
tions developed by CITEJA in that the convention adopted at Chicago does 
not place an obligation on individuals to assist aircraft in distress but imposes 
certain obligations in this respect upon the contracting states. 

Annex L of the technical annexes as adopted in provisional form at the 
Chicago Aviation Conference contained detailed provisions relating to the 
investigation of accidents as well as assistance to and search for aircraft in 
distress in territory of a contracting state and indicated that special consider- 
ation would be given to the conditions under which search and rescue would 
also be conducted on the high seas and in uninhabited areas."* It is be- 
lieved to be quite evident that careful consideration will have to be given to 
the bearing which search and rescue measures adopted within the field of 
public international air law will have, not only on the Brussels sea salvage 
convention of 1938, but also on the draft convention on land salvage adopted 
by CITEJA in January 1946. 


Proposed Convention on the Legal Status of the Aircraft Commander 


A draft convention on the status of the aircraft commander was adopted 
provisionally by the CITEJA at its Sixth Session, held at Paris on October 
23 and 24, 1931." The following are among the more important provisions 
of the draft: 

The aircraft commander shall be the person vested with the powers of 
safety, discipline, and authority on board the aircraft. Any aircraft capable 
of carrying at least X persons or X ™ tons of goods must have on board a 
person especially invested with the powers of a commander. On other air- 


48 The Interim Council of the Provisional International Civil Aviation Organization 
(PICAO) provided for at the Chicago Aviation Conference, now functioning at Montreal, 
Canada, has divided Annex L into two sets of international standards and recommended 
practices, one set relating to investigation of accidents, and the other to search and rescue 
activities. 

” For a translation of the convention see The Journal of Air Law, Vol. VIII (1937), p. 
339; U. S. Aviation Reports, 1937, p. 394. 

8 The number has not yet been determined. 
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craft the appointment of the commander shall be optional. In the absence 
of an appointed commander, the functions shall be performed by the navi- 
gator or, in his absence, by the pilot. In the absence of a special agency, the 
pilot has only the powers of safety, discipline, and authority contemplated by 
the proposed convention. The choice of the commander and the granting of 
the special agency referred to shall devolve upon the operator of the aircraft. 

The commander shall be the master on board. He shall have disciplinary 
powers over the navigating personnel (crew) as long as he requires their 
services, and authority with respect to the passengers as long as they are on 
board the aircraft. He shall have the right, even without special agency: 
(a) to make the necessary purchases for the trip undertaken; (b) to make the 
necessary repairs to the aircraft; (c) to take all necessary steps and incur all 
necessary expenditures to safeguard the baggage and goods carried; (d) to 
negotiate loans in order to give effect to the powers indicated under (a), (b) 
and (c); (e) to hire and dismiss members of the crew. The powers of the 
commander may be enlarged by a special agency. They may also be re- 
stricted; however, the use of such restriction as a defense against third 
parties is conditioned upon proof, by the operator, that the third parties have 
had knowledge of the restriction. The commander shall not have the right 
to sell the aircraft or to encumber it with mortgages or other real rights 
(claims in rem), without a special agency. Representation of the operator 
by the commander, as well as the powers to perform the acts mentioned in 
clauses (a), (b), (c), (d) and (e) above shall last as long as the commander 
exercises his duties in connection with a specific trip. 

The question whether the draft convention on the status of the com- 
mander should be combined with the draft relating to the legal status of the 
aircraft navigating personnel has been reserved by the CITEJA for future 
consideration. The subject of the legal status of the aircraft commander 
will be considered further at the meeting of the CITEJA commissions 
scheduled to be held in Paris beginning on July 9, 1946. 


Proposed Convention on the Legal Status of the Aeronautic Navigating Personnel 


The Fourth Commission of the CITEJA had the subject of the legal status 
of aeronautic navigating personnel under consideration for several years. 
The purpose of the draft convention is to define certain principles governing 
the making of the contracts of employment of the navigating personnel of air- 
craft, the jurisdiction of the commander of the aircraft over the personnel 
while in foreign countries, the rights of the crew as far as concerns their wel- 
fare during their stay in such countries, and the obligation of the employers 
to repatriate members of the crew upon termination of their services. 

When the draft convention was under consideration the United States 
delegation stated that there was no reason why the benefits of the draft con- 
vention should be limited to personnel employed by regular air transport 
lines and proposed that these benefits also apply to the crews of non-com- 


PENDING PROJECTS OF CITEJA 291 


mercial aircraft since there was a tendency on the part of private individuals 
to employ on such aircraft large enough crews to warrant such broader ap- 
plication of the provisions of the convention. The American proposal was 
adopted by a vote of seven delegations to six. 

There was protracted discussion whether the draft should contain an arti- 
cle determining what national laws should govern the contract of hire. A 
Norwegian member of the CITEJA contended that the proposed convention 
should not undertake to settle questions that might arise under the conflict of 
laws. He thought that this was a matter for the determination of the courts. 
However, his view did not prevail and the United States delegation partici- 
pated in the submission of proposals on the subject which resulted in an 
agreement on an article the text of which appears in the latest draft of the 
Reporter as Article 2. This article reads: 


Subject to compliance with the provisions of this Convention, the 
contract of hire of the navigating personnel shall be governed by the 
laws of the State of registration of the aircraft on board which the mem- 
ber of the navigating personnel undertakes to perform one of the duties 
provided for in Article 1.“ 

However, if the contract of hire relates to duties to be performed on 
more than one aircraft registered in different States, it shall be governed 
by the laws of the State of the employer. 

The intent of the parties may eliminate the laws mentioned above by 
having the laws of one of the High Contracting Parties govern the 
contract. 

The laws of the place where the contract of hire is entered into may, 
furthermore, impose upon the parties certain requirements considered 
in such place as being of a public character. 

As regards the discipline on board, the laws of the State where the air- 
craft is registered shall be applicable. 


In the course of the discussions on the draft the Reporter was asked to 
clarify the provision that the ‘‘absence” of a written contract would not 
affect the existence or validity of the contract of hire. The United States 
delegation desired to know whether the use of the word ‘‘absence”’ meant 
that there could be an oral contract. The Reporter stated that the contract 
would have to be in writing and that the absence of a written contract might 
mean only a question of enforcing penalties under the national law for not 
having the contract in writing. This question is dealt with in the latest draft 
of the Reporter as follows: 


Absence, irregularity, or loss of the written contract shall affect 
neither the existence nor the validity of the contract of hire which shall 
nonetheless be subject to the rules of this convention. 


4 Article 1 reads: ‘‘For the purposes of this Convention, navigating personnel shall mean 
any persons (including the aircraft commander) who are assigned to the handling of the 
aircraft or to perform other services on board, and who are hired and paid for such pur- 
poses,”’ 
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This provision seems to be somewhat ambiguous and will doubtless require 
clarification if it is to be retained. 

The following is a brief summary of several of the more important provisions 
of the latest draft as prepared by the Reporter in June, 1939, on the basis of 
decisions reached by the Fourth Commission in Paris in May, 1938. 

The contract of hire must be in writing and contain various clauses relating 
to the conditions of employment, including a statement as to the service for 
which the person has been hired, the amount of wages, and the length of em- 
ployment. In case of necessity the commander of the aircraft may tempo- 
rarily assign any member of the navigating personnel to perform services 
other than those for which he has been hired. Any contract of hire which 
expires during the course of a trip will be extended up to the next scheduled 
stop of the aircraft. If a replacement of the person whose services are con- 
sidered to be indispensable cannot be made at that stop the contract will con- 
tinue in force until such replacement becomes possible. 

Subject to the rights and obligations of the parties and to the obligation to 
repatriate, the commander of the aircraft shall have the right, for serious 
reasons which he shall show, to disembark any member of the navigating per- 
sonnel at any place where normal means of repatriation are available. Any 
member of the navigating personnel may, while abroad, demand his immedi- 
ate disembarkation in the cases and under the conditions provided for by the 
laws of the state of registration of the aircraft on which he has embarked. 
Any member of the navigating personnel disembarked during the life of or 
upon the termination of his contract of hire has the right to be repatriated. 
Repatriation shall be construed as the right to be brought back to one’s own 
country or to the place of hire, and shall be considered as having been ac- 
complished through the furnishing of employment on another aircraft des- 
tined to a place to which repatriation can properly be made, or the furnishing 
by the employer of a sum of money necessary to cover the cost of repatria- 
tion. The laws of the state where the aircraft is registered shall indicate by 
whom the cost of repatriation is to be borne. However, the cost of repatria- 
tion cannot be charged against the person repatriated except where the 
causes of dismissal of the person concerned are imputable to him. Such 
causes may not include either an accident occurring in the service of the air- 
craft or sickness not caused by a voluntary act or negligence of the person 
repatriated. All expenses incident to travel, such as lodging, subsistence, 
and medical care, are to be included in the cost of repatriation. The provi- 
sion for medical care was made pursuant to a proposal of the United States 
delegation. Ifa person is to be repatriated as a member of a crew, he shall 
be entitled to remuneration for the services rendered during the trip. 

It may be of interest to note that a difference of opinion arose between the 
International Labor Office and the CITEJA as to which organization should 
have jurisdiction in the drafting of a convention on the conditions of employ- 
ment of the navigating personnel of aircraft. It was finally arranged to have 
a representative of the ILO participate in the CITEJA discussions of the 
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various articles of the proposed convention.“ The project relating to the 
legal status of the aircraft navigating personnel will be considered further at 
the meeting of the CITEJA commissions to be held in Paris in July 1946. 


Draft Convention on Ownership of Aircraft and the Aeronautic Register 


At the first meeting of the CITEJA in Paris in 1926 the task of drafting a 
convention on the ownership of aircraft and the aeronautic register was as- 
signed to the First Commission. Preliminary drafts of the convention were 
considered by that Commission from 1927 to 1931 inclusive and at plenary 
sessions of the CITEJA in 1929, 1930, and 1931. The final draft was ap- 
proved by the CITEJA in 1931, but was never presented to an international 
conference on private air law. The CITEJA at its thirteenth plenary ses- 
sion, in 1938, returned the draft convention to the First Commission for 
reéxamination. 

The final draft provides that aircraft registered in a State and used in inter- 
national navigation (registration establishing the nationality of the aircraft 
under public air law) shall be recorded by the owner in a public register ' 
maintained for the purpose of giving notice of title and property claims, and 
that aircraft recorded in one State cannot be recorded in another State unless 
the owner proves that the first recording has been cancelled. Such recording 
of title may be made on the ordinary register which establishes the national- 
ity of aircraft under public air law or on a separate register especially main- 
tained for the purposes of the proposed convention. If aircraft are subject 
to mortgages, liens or other property claims, the property record may not be 
transferred unless the creditors agree to the transfer or unless proof is offered 
that the debts secured by the encumbrances have been paid. Where the 
creditors consent to the transfer, the charges entered on the first property 
record are transferred to the new property record. Provisional recording of 
title may be made of aircraft under construction or not yet placed on the 
register which establishes the nationality of the plane. Aircraft engines, 
tools and everything intended for the permanent use of the aircraft are con- 
sidered an integral part of the plane even though temporarily detached from 
it, subject to the rights of third parties acquired in good faith. The pro- 
posed convention specifies the information to be recorded on the aircraft 
property record and provides that all recorded transfers of title, assignments, 
cessions and renunciations of property rights shall be valid as to third parties 
from the date of recording. Any defect in the title of a recorded owner may 


% For a translation of the preliminary draft convention on the legal status of the navigat- 
ing personnel prepared for consideration at the meeting of the Fourth Commission in Paris 
in May, 1937, see The Journal of Air Law, Vol. VIII (1937), p. 342. This draft was con- 
siderably modified at sessions of the Fourth Commission. 

6 Registration, or recording, under the draft convention, unless otherwise indicated, is to 
be distinguished from registration under public air law, by which the nationality of aircraft 
is determined. For the purpose of clarity the aeronautic register which is the subject of this 
Convention might be described as the aircraft property record. 


294 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


not be invoked against anyone who has acquired such title in good faith 
from the recorded owner. Recordings on the special property record must 
be reproduced on the certificate of registration by which the nationality of 
the plane is determined. 

During the consideration by the CITEJA of the draft convention long 
discussions were held on the following questions: (1) whether the engine and 
other detachable parts of the plane should be regarded as integral parts of 
the plane for the purpose of recording title, mortgages, and other claims; 
(2) whether recording of title and other property rights established such 
rights or was merely declaratory thereof, that is, whether recording was 
absolute proof of title or a presumption subject to rebuttal. On the first 
question it was decided, although there was strong dissent, that the engine 
and other detachable parts were integral parts of the aircraft for the purposes 
of the proposed convention. In the discussion on the second question the 
CITEJA did not reach a clear conclusion and the draft convention appar- 
ently does not deal specifically with all the effects of the registration or 
recording of a defective title through fraud or otherwise, although it would 
seem from the language of Article 9 of the proposed convention that third 
parties acquiring in good faith from the recorded owner acquire a valid title." 

The delegates to the International Civil Aviation Conference held at Chi- 
cago adopted a resolution calling attention to the desirability of having the 
various governments reach a common understanding on the legal questions 
involved in the transfer of title to aircraft and recommended that consid- 
eration be given to the calling of an international conference on private air 
law for the purpose of adopting a convention dealing with this matter.'® 
The resolution recommended that the proposed conference include in the 
bases of discussion the CITEJA draft Convention on the Ownership of Air- 
craft and the Aeronautic Register. 

In view of a resolution adopted by the Interim Council of PICAO at 
Montreal in November 1945 in favor of having draft conventions adopted 
by CITEJA in plenary session referred in due course for final action to 
PICAO, a procedure concurred in by the CITEJA at its January 1946 ses- 
sion, the 1931 CITEJA draft conventions relating to (1) aircraft mortgages, 
discussed below, and (2) the aeronautic register will be referred by CITEJA 
to the Secretariat of PICAO at Montreal for appropriate disposition in 
accordance with the new procedure. 


Draft Convention on Aerial Mortgages, Other Real Securities, and Aerial 
Privileges 


The subject of mortgages and other property rights with reference to air- 
craft was assigned to the First Commission at the first meeting of the 


17 For a translation of the draft convention as adopted by the CITEJA in 1931, see De- 
partment of State, Treaty Information Bulletin, No. 40 (January 1933), p. 38; see also The 
Journal of Air Law, Vol. VIII (1937), p. 325. 

18 Resolution No. V in the Final Act of the Chicago Conference. 
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CITEJA in 1926, and was considered by succeeding sessions of the Com- 
mission and by the CITEJA in plenary session in connection with the draft 
convention on the ownership of aircraft and the aeronautic register, the pro- 
visions of which are closely related to the draft on mortgages, other real 
securities, and aerial privileges.1® The latter draft, as well as the one on 
ownership and the aeronautic register, was approved at the Sixth Session of 
the CITEJA in 1931, but was never submitted to a periodic international 
conference on private air law.?° 

The draft convention on mortgages defines an aircraft mortgage as a real 
security (claim in rem), whatever its name and origin, which is recorded in 
the aircraft property record and which assigns the aircraft to the payment of 
a debt, the amount of which is also recorded. Article 2 of the draft conven- 
tion provides that aircraft mortgages duly established under the law of the 
state on whose register the aircraft is inscribed shall produce the effects de- 
termined by the proposed convention. It is not entirely clear from the 
text of Article 2 whether the word ‘‘register”’ as used therein refers to the 
aircraft property record or the register which determines the nationality of 
the aircraft. It is believed, however, that Article 2 refers to the register 
which establishes the nationality of the aircraft. Priority among the 
mortgages is determined by the order of recording on the aircraft property 
record. 

Claims having preference over mortgage debts are given priority in the 
following order: (1) airport charges and other charges for public air naviga- 
tion services arising from the last flight; (2) compensation due for salvage or 
assistance; (3) amounts due for repairs made by the commander of the 
aircraft or by his order in the course of a trip for the purpose of the actual 
preservation of the aircraft. The draft convention also provides that in 
case of the sale of aircraft under a creditor’s attachment or in execution of a 
judgment and in the case of attachment before judgment, such procedures 
must be noted in the aircraft property record. In case of judicial sale the 
recorded owners and creditors must be notified in advance of the sale. Such 
sale operates to transfer title and to subject any charges on the aircraft to 
the laws of the place of execution. No mortgage or transfer of title made 
after notice of attachment or of execution proceedings is valid against the 
attaching or judgment creditor. A mortgage extinguished by judicial sale 
under the laws of a contracting state must be released by the competent 
authorities of the State where the mortgage is recorded, upon receipt of a 
certified copy of the adjudication. 

The question whether there could be an aircraft mortgage was a difficult 
one in view of the fact that at the time of the discussions the laws of only 
three states namely France, Italy, and Finland recognized the existence of 


The word “privileges” as used in the convention relates to preferred claims or 
liens. 

0 At its Thirteenth Session in Brussels in 1938 the CITEJA decided to reconsider the 
draft convention on aerial mortgages. 
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aircraft mortgages.*!_ In answer to the objections to giving an international 
status to aircraft mortgages from the point of view of national laws, it was 
maintained in the CITEJA discussions that the purpose of the draft conven- 
tion was to establish the aircraft mortgage as an international instrument of 
credit and that the only two conditions required for internationally estab- 
lishing such an instrument would be the reciprocal recognition of such 
mortgages as exist under national laws and their recording in a public 
register. 

With regard to the definition of mortgages and analogous real securities 
there were lengthy discussions as to the nature of the encumbrances to be 
covered by the convention, and the general opinion was that the term 
‘aircraft mortgage”’ should include all liens and encumbrances established 
by national laws and by judicial acts, as well as by contracts between the 
parties. The question was raised whether the “floating charge’ recognized 
in British law came under the definition of a mortgage and would be affected 
by the convention. The general view was that the “floating charge”’ 
would not be affected. 

Another important part of the CITEJA draft which was discussed at 
length was the article relating to priority among the claims having prefer- 
ence over mortgage debts. The provisions of the Brussels Convention on 
Maritime Liens, of 1926, were taken as the basis for the original draft article 
on this subject. The provisions finally agreed upon appear as Article 7 of 
the draft convention approved by the CITEJA in 1931. With the purpose 
of limiting such preferred claims as much as possible in order to preserve the 
mortgage creditor’s interest, the list of preferred claims in the 1931 draft 
includes only three categories: airport fees, salvage claims, and claims for 
repairs. The question whether lienors other than those asserting claims for 
airport fees, salvage services, and repairs, should have priority over the 
mortgage creditors and preferred creditors was the subject of much discus- 
sion. Because of the great diversity of national laws regarding the right to 
assert a lien, the CITEJA decided to omit any specific mention of the gen- 
eral right of lien in the draft convention. 

At the Fifth Session of the CITEJA in October, 1930, the Reporter pro- 
posed to abandon the project under consideration for the reasons that, in his 
opinion, international regulation of aircraft mortgages could not be achieved 
at that time and that the proposed convention did not provide sufficient 

21 Section 503 of the United States Civil Aeronautics Act of 1938, as amended (52 Stat. 
1006; 54 Stat. 1235; 49 U.S.C. 523) provides for the recording of all conveyances affecting 
title to or interest in any civil aircraft of the United States or any portion thereof, in order to 
be valid against third parties taking in good faith. It also provides that the records shall 
show the interest transferred, the interest of the vendor, if any, and amount of indebtedness 
secured by the conveyance. It is of interest to compare this section of the 1938 Act with 
the provisions of the CITEJA draft convention on aircraft mortgages. A translation of the 
CITEJA draft convention appears in Department of State, Treaty Information Bulletin, 
No. 40 (January 1933), p. 33; also in The Journal of Air Law, Vol. VIII (1937), p. 330. 


PENDING PROJECTS OF CITEJA 297 


security for the mortgage creditor. The Reporter’s proposal was not 
adopted, however, and, as stated above, the completed draft was approved 
at the 1931 session of the CITEJA. 

The delegates to the recent International Civil Aviation Conference at 
Chicago included in Resolution No. V, mentioned above, a recommendation 
that the CITEJA draft Convention on Mortgages, Other Real Securities, 
and Aerial Privileges be included in the bases of discussion at a possible early 
international conference on private air law, which would deal with legal 
questions involved in the transfer of title to aircraft.?"* 


Draft Convention on Collaboration of the CITEJA in the Interpretation and 
Execution of International Conventions on Private Air Law 


The attempt to draft a convention on the collaboration of CITEJA in 
the interpretation and execution of conventions on private air law resulted 
from the introduction of a resolution by the French delegation at the Third 
International Conference on Private Air Law held in Rome in May, 1933. 
The resolution would have conferred upon the CITEJA the power to give 
its opinion on or interpretation of texts of private international air law con- 
ventions when requested by a public administration or an international or- 
ganization, without prejudice, however, to the right of interpretation exer- 
cised by the judicial authority before which a dispute might be brought. 
This resolution had been introduced as a consequence of several requests 
presented to the CITEJA by the International Air Traffic Association 
for interpretation of provisions of the Warsaw Convention of 1929. The 
resolution as originally introduced at Rome in 1933 was opposed by the 
United States, British, and Netherlands delegations, and was amended by 
the Rome Conference to take the form of a voeu expressing the wish of the 
Conference that the CITEJA study the question whether, to what extent, 
and in what manner it could “give its opinion on the interpretation” of 
international conventions on private air law when requested to do so under 
the conditions outlined in the resolution as originally presented to the Rome 
Conference. 

The CITEJA referred the matter to the First Commission in October, 
1933, and that Commission, after having considered several preliminary 
drafts, prepared a project on interpretation and execution of private air law 
conventions for submission to the Twelfth Plenary Session of CITEJA held 
at Bucharest in September, 1937. That project provided that the CITEJA 


18 For a statement as to the present status of this proposed convention see last paragraph 
of preceding discussion regarding ownership of aircraft and the aeronautic register. 

# An organization, generally referred to as IATA (International Air Traffic Association), 
composed principally of European air transport operators, concerned with technical ques- 
tions relating to air traffic and operating problems. This organization has been superseded 
by the International Air Transport Association organized on April 19, 1945 at Habana, 
Cuba, also referred to as IATA. 
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should furnish an advisory opinion on the meaning of the provisions of in- 
ternational conventions on private air law when requested to do so by a state 
represented on the CITEJA or by any official organization of an interna- 
tional character. However, when the First Commission’s draft was pre- 
sented at Bucharest the Reporter also submitted a substitute project 
drafted by him after consultation with certain members of the CITEJA. 
The substitute project provided that if the CITEJA were requested by “any 
person”’ to interpret the terms and provisions of a convention on private 
international air law, in the preparation of which it had contributed, it 
should confine itself to the furnishing of the pertinent documents; but that 
if the CITEJA were consulted by one or more states represented thereon, it 
should render an opinion, with the reasons therefor, which would have the 
status of a legal consultation only. The substitute project retained that 
portion of the First Commission’s draft which provided for the organization 
by the CITEJA of a permanent commission which would prepare the opin- 
ions, subject to the approval of the CITEJA. The substitute draft also 
retained the provision in the Commission’s draft that, if an international 
conference at which an international convention on private air law was 
adopted should so request, the CITEJA would prepare ‘‘a text of execu- 
tion” of the convention. Any text of execution adopted by CITEJA would 
be binding only on the states which accepted it. It may be of interest to 
observe that the Reporter at Bucharest encountered difficulties in the 
presentation of his substitute project because it had not been passed upon by 
the First Commission. For this reason the CITEJA in plenary session at 
Bucharest referred the whole question back to the First Commission for 
further study. 

When the question of interpretation was considered by the First Com- 
mission prior to the Bucharest meeting of the CITEJA in plenary session the 
United States delegation had opposed the granting to it of the power of in- 
terpretation. The position of the United States was supported by CITEJA 
members from several countries including the British and German delega- 
tions. This opposition was based on the contention that the interpretation 
of international conventions is a function of the courts; that the proposed 
interpretative powers of the CITEJA would be inconsistent with its duties 
as an international drafting committee; and that interpretations by the 
CITEJA, although purporting to be of an advisory nature only, would give 
that body the appearance of having far greater power than was contemplated 
at the time of its organization as a drafting committee. 

It was generally agreed in the meetings of the CITEJA that any opinions 
rendered by it interpreting the provisions of conventions that have been 
adopted and signed at international conferences on private air law could not 
bind governments or judicial bodies; that such opinions would be merely ad- 
visory in character, which the CITEJA would not be obligated to render and 
which the requesting parties would not be bound to accept. These consid- 
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erations were advanced by those in favor of the proposed convention. The 
opponents maintained that there would be little value and some danger in 
CITEJA interpretations; that the rendering of an opinion by the CITEJA 
in a case where the interpretation of a convention was before a court might, 
in effect, constitute an intervention in the decision of the case. 

The two projects submitted to the CITEJA at Bucharest in 1937 were 
considered at a meeting of the First Commission held in Paris in May 1938. 
The Commission decided by a vote of eight to seven delegations to abandon 
discussion of a proposed convention on interpretation. At the plenary 
session of the CITEJA in Brussels in September, 1938, the Reporter for the 
subject of interpretation questioned the decision reached at Paris in May 
1938, on the ground that the members of the Japanese delegation which 
voted in favor of abandoning the project were present only as observers. 
The presiding officer at Brussels ruled that the point raised by the Reporter 
was immaterial since a tie vote (the vote having been eight to seven delega- 
tions) would have defeated the project. The Reporter did not submit any 
report at the Brussels meeting but merely requested a further postponement 
of the subject. This procedure was agreed to by the CITEJA. At a meet- 
ing of the First Commission in Paris in January, 1939, the United States 
delegation called attention to the fact that the Commission’s rejection of the 
project had not yet been formally reported to the CITEJA. In June, 1939, 
the Reporter submitted a report in which he stated in effect that in view of 
the opposition that had been encountered he did not feel that any useful 
purpose would be served by submitting any further text to the First Com- 
mission.” However, notwithstanding this statement by the Reporter in 
1939, new projects on this subject, submitted by another Reporter, were 
considered by the First Commission of the CITEJA at Paris in January, 
1946. Two proposed conventions based upon the First Commission’s project 
as developed at that meeting were adopted by CITEJA in plenary session 
in January. 


* For a translation of the draft convention on the interpretation and execution of private 
air law conventions as submitted to the First Commission at Paris in May 1937, see The 
Journal of Air Law, Vol. VIII (1937), p. 357. This text was submitted to the CITEJA at 
Bucharest in September, 1937, with a few minor changes, including the substitution of the 
word ‘‘execution”’ for ‘‘application,” and with Article 5 taking the form of a voeu. Article 
5 as submitted at Paris in May 1937 read: 

To make it possible to follow the application of the international conventions, every 
signatory government is requested to communicate to the Secretariat General of the 


CITEJA as soon as possible, every legislative, regulatory, administrative or judicial 
document, relative to such application. 


The following observation by the late Professor John H. Wigmore appears as a footnote 
to the text appearing in The Journal of Air Law: 

The prey in this Draft is hardly consistent with the traditions of United States 

law and policy. The amendment of an international convention is a matter for the 


Governments only. The interpretation of its terms is a matter for judicial decision in 
either a national or an international tribunal. 
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Summary of Decisions Reached by CITEJA at Its Session in January, 1946 


In order to bring the CITEJA program up to date so far as possible, it is 
thought to be of interest to give the following brief summary of decisions 
reached at the 14th plenary session in Paris in January, 1946. 

Heretofore the contribution of each state toward the expenses of CITEJA 
has been only a nominal sum. An increased budget was agreed upon in 
order to enable the CITEJA to function in a satisfactory and effective man- 
ner in connection with its future duties and responsibilities. 

The following proposed conventions were adopted by CITEJA in plenary 
session and have been referred by it to the PICAO Secretariat for the action 
of PICAO: 


(1) A statute relating to the functions of CITEJA. 

(2) Two projects conferring upon CITEJA certain powers in connec- 
tion with interpretation of private international air law conventions. 

(3) A project conferring upon CITEJA certain powers to formulate 
texts of execution or application of such conventions. 

(4) A project relating to assistance and salvage of aircraft on land. 


The CITEJA also adopted a revision of the Warsaw Convention of 1929 
relating to the liability of the air carrier for damages to passengers and 
property in international transportation. This revision will likewise be 
referred by CITEJA to the PICAO Secretariat for the subsequent action 
of PICAO. There appears to be some uncertainty whether any final revi- 
sion agreed upon by the Assembly will be in the form of a protocol to the ex- 
isting Warsaw Convention or will constitute a new convention superseding 
the existing convention. 

In addition, the CITEJA decided at the January, 1946, session to refer to 
PICAO a proposed international convention relating to aircraft mort- 
gages, and a draft convention for establishing a special aeronautic register 
(aircraft property record) for recording property rights in connection with 
the transfer of title to aircraft. These two draft conventions were, as stated 
earlier in this article, adopted by CITEJA in 1931, but no action was ever 
taken on them by any of the international conferences on private interna- 
tional air law. 

Meetings of CITEJA commissions will be held in Paris beginning on July 
9, 1946. The following subjects are still on the agenda of the CITEJA: 


(1) Liability of air transport operators in the event of aerial collisions; 

(2) Aviation insurance; 

(3) Abandonment; 

(4) Legal status of the aircraft navigating personnel and the com- 
mander of the aircraft; 

(5) Arbitration; 

(6) Aggregate or overall limitation of liability (global limitation) ; 

(7) General average; 
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(8) Tourist aircraft; 
(9) Chartering of aircraft. 


It is expected that most, if not all, of these subjects will be considered at 
the July, 1946, sessions of the CITEJA commissions. 

Meetings of several CITEJA commissions and a plenary session of 
CITEJA will be held at Cairo beginning on November 4, 1946. It is ex- 
pected that any of the projects completed at the July sessions in Paris will be 
considered at the plenary session to be held in Cairo. It will be noted that 
by meeting on three separate occasions in 1946 the CITEJA will be de- 
parting from the practice followed prior to the war when meetings were 
held only twice a year, generally in the Spring and Fall. 

In connection with the foregoing survey of CITEJA projects on which 
substantial progress has been made, the following developments pertaining 
to CITEJA are believed to be of interest. 

In view of the large number of countries represented at the 14th plenary 
session of CITEJA in Paris in January, 1946, the various governments rep- 
resented at the International Civil Aviation Conference held at Chicago in 
1944 doubtless took cognizance of the recommendation of that Conference 
concerning the resumption at the earliest possible date of the CITEJA ses- 
sions which had been suspended because of the outbreak of war. As stated 
in an early part of this article thirty-two countries were represented at the 
14th session of CITEJA in January, 1946, in contrast with an average at- 


tendance by representatives of from fifteen to twenty countries prior to the 


war. 

As indicated earlier also, the delegates to the Chicago Aviation Conference 
recommended that consideration be given to the matter of codrdinating the 
activities of CITEJA with those of the provisional and permanent interna- 
tional civil aviation organizations provided for at Chicago.* At a meeting 
of the Interim Council of PICAO at Montreal on November 23, 1945, the 
Interim Council approved a recommendation of its Air Transport Committee 
that the President and the Secretariat of the PICAO establish a procedure 
for considering CITEJA matters in collaboration with the Secretariat of 
CITEJA. This plan of collaboration was concurred in by CITEJA at its 
14th plenary session in January, 1946. As indicated elsewhere in this article, 
the Interim Council also approved a recommendation on November 23, 
1945, that in the future the Assembly of PICAO be considered as the inter- 
national conference for the purpose of concluding private air law conventions 
based upon drafts adopted by CITEJA. The CITEJA at its 14th session 
in January, 1946, agreed likewise in principle to this recommendation. 


* For a description of these organizations, see Richard K. Waldo, ‘“‘Sequels to the Chicago 
Aviation Conference,” in Law and Contemporary Problems, Vol. XI, No. 3 (Winter-Spring 
1946), p. 609; also H. Alberta Colclaser, “The New International Civil Aviation Organiza- 
tion,” in Virginia Law Review, Vol. 31, No. 2 (March 1945), p. 457. 
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The effect of this new procedure will obviously be to eliminate the prac- 
tice of having some government call an international conference on private 
air law to conclude conventions based upon CITEJA projects, as has been 
the practice in the past. The question of a possible merger of the CITEJA 
activities with those of the permanent International Civil Aviation Organiza- 
tion under the Chicago Civil Aviation Convention when it comes into force 
was before the Interim Council at Montreal, which took no immediate action 
in the matter. However, the CITEJA, at its 14th session, went on record as 
being in favor of having its Secretariat and the Secretariat of PICAO make 
a study of the question whether it would be feasible to bring about an 
ultimate merger of the CITEJA activities with those of the permanent 
International Civil Aviation Organization.*® 

The various CITEJA projects will have a vital relationship to the inter- 
national operations of aircraft, particularly in view of the great increase in 
such operations on a worldwide basis predicted for the postwar era. While 
international agreements within the field of public air law, establishing the 
right of entry and of transit by foreign aircraft, are of great importance, the 
numerous articles written on the subject have placed little or no emphasis 
upon the private international law aspects of international aviation. The 
application of the legal principles of private air law conventions can facilitate 
or burden international aviation, depending upon the soundness and prac- 
ticability of such conventions. 


* See Stephen Latchford, ‘“‘Coérdination of the CITEJA with the New International 
Civil Aviation Organizations,” in Department of State Bulletin, Vol. XII (1945), page 310. 


TRANSFER OF CIVILIAN MANPOWER FROM 
OCCUPIED TERRITORY 


By Joun H. E. Frrep 


International Labor Office 


One of the methods by which National Socialist Germany hoped to win 
the war consisted of the deportation of non-Germans, mainly citizens of 
occupied territories, as a labor force in support of the German war effort. 
The hope was not fulfilled but this policy, carried out on an enormous scale, 
enabled the Third Reich to wage war much more ruthlessly and for a much 
longer period than would have been possible otherwise.? With hostilities 
ended and their lands devastated, several of the United Nations now intend 
to obtain at least partial reparation of the damage caused to them by trans- 
ferring Germans as a labor force for reconstruction work. 

The political, economic, and ethnological effects of both policies are bound 
to influence European and world affairs greatly for a long time to come. 

In the following pages an attempt is made to analyze the two policies from 
the standpoint of international law. The fundamental differences between 
them must be clearly recognized, not only by jurists whose profession it is to 
discern, but by people at large—including, first of all, the Germans. Other- 
wise there is reason to fear that the subject may become a perturbing and 
equivocal one, apt to confuse public opinion, disturb the understanding 
among the United Nations, be exploited by National Socialist apologists and 
propagandists, and to lead to retrogression in the conduct of international 
affairs. 

Voluntary migration, whether for employment or for settlement, whether 
organized or unorganized, is, of course, a regular and important aspect of 
international relations.* International conferences on emigration and 
immigration were held in Rome in 1924 and in Havana in 1928. The Inter- 
national Labor Organization has, from its beginning, endeavored to im- 
prove the situation of migrants and to foster international coéperation on 
their behalf.‘ 


1 The opinions expressed in this article are those of the author and do not necessarily 
reflect the opinions or policies of the International Labor Office or of the International 
Labor Organization. 

2 International Labor Office, The Exploitation of Foreign Labor by Germany (Studies and 
Reports, Series C, No. 25), Montreal, 1945 (in the following pages cited as Report). 

3 See lists of bilateral Government agreements containing provisions on recruitment of 
bodies of workers, on supervision over contracts of employment of migratory workers, and 
on individual migration for employment, International Labor Office, The International Labor 
Code 1989, Montreal, 1941, cited hereafter as Code, p. 526, n. 1, p. 523, n. 2, and p. 527, n. 1. 

‘The International Emigration Commission, appointed by the Governing Body of the 
I.L.0. and consisting of government, employers’, and workers’ delegates from 18 countries, 
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Under special circumstances—or, to be more exact, for particularly im- 
portant purposes—international law recognizes the right of governments to 
organize compulsory migration, that is, the transplantation of groups irre- 
spective of the consent of the individuals of which such groups are composed. 
An example is found in the Convention of Lausanne of January 30, 1923, 
regarding the exchange of Greek and Turkish populations. Under it Turk- 
ish nationals of Greek Orthodox religion who were established in Turkey 
(except persons established in Constantinople before October 30, 1918) 
were to be moved into Greece, and Greek nationals of Moslem religion who 
were established in Greece were to be moved into Turkey. A Mixed Com- 
mission, composed of representatives of the two governments, and of three 
neutral members appointed by the Council of the League of Nations, was 
given full power to take the measures necessary for the execution of the Con- 
vention. 

Compulsory transfer of population entails, of course, a most serious inter- 
ference with the persons concerned. So grave a step can only be justified 
if the public conscience considers the purposes to be achieved by it as com- 
pelling. In the Greek-Turkish case the measure was designed to solve very 
thorny minority problems and, thereby, to promote international peace. 
The achievement of this purpose was considered so important that the com- 
munity of nations approved the uprooting and transplantation of several 
hundred of thousands of persons. In the wake of the Second World War 
plans for voluntary or compulsory exchange as well as unilateral transfer of 


groups of population are about to be carried out on a very much larger scale. 
Compulsory mass migration in various European and Asiatic areas will, it 
appears, be one of the characteristic features of the immediate post-war 


formulated in 1921 a number of detailed resolutions concerning standards of emigration and 
immigration policy. Several International Labor Conferences adopted Conventions and 
Recommendations dealing with this subject. The session of 1939 adopted a Convention and 
Recommendations containing rules for the protection of migrants and defining the role which 
the governments of the sending and the receiving countries ought to assume in regulating 
migration: Code, pp. 519 ff. For general studies on migration laws and movements see: 
International Labor Office, Studies and Reports, Series O, Nos. 1-4, Geneva, 1925-1929. 
On migration for employment see same series, No. 5, ‘‘The Migration of Workers: Recruit- 
ment, Placing, and Conditions of Labor” (1926); on migration for settlement, No. 7, ‘‘Tech- 
nical and Financial International Coéperation with regard to Migration for Settlement”’ 
(1938). For lists of articles on migration published in the International Labor Review see 
Code p. 519, n. 1, p. 520, n. 2, and p. 522, n. 1. 

5 The completion of the scheme took more than a decade. The most important agree- 
ments signed by Greece and Turkey during that period included the Agreement of Athens 
(Dec. 1, 1926) concerning the simplification of the administration of the population transfer, 
the Agreement of Ankara (June 10, 1930) delegating to the neutral members of the Mixed 
Commission the right to decide upon matters upon which the two governments were unable 
to agree, and the Agreement of Dec. 9, 1933, providing for the liquidation of the Mixed 
Commission. The latter submitted a final report on its work on Oct. 19, 1934. 
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period.® In these cases, the measures will be carried out for the same pur- 
poses—to solve minority problems deemed otherwise insoluble, or to limit 
their number or gravity and, thereby, to remove causes of dangerous friction. 

On the other hand, important as the purpose is, it is not the only prerequi- 
site to be fulfilled in order to make the organized displacement of persons 
and groups legal under international law. Since these measures involve 
governmental actions carried out on foreign territory and concerning foreign 
nationals the right to do so must be acquired either by treaty or in another way 
legally bestowing such right on the state or states in question. Finally it is 
an evident obligation to obey, in the execution of such measures, the stand- 
ards of decency and humanity in civilized intercourse. Thus, international 
law accepts the displacement of persons and groups from country to country 
under three conditions: that the authorities carrying out such measures do so 
under a rightful title; that they act for a legitimate purpose; and that in the 
execution of the measures involved they obey the standards of decency and 
humanity generally valid in the relations between nations. 


I. TRANSFER OF CIVILIAN MANPOWER FROM TERRITORY UNDER 
BELLIGERENT OCCUPATION’ 


The Hague Convention 


Realizing that military occupation of enemy territory is a frequent aspect 
of warfare, the Hague Peace Conference of 1899 adopted provisions con- 


cerning ‘‘the rights of the military authority over the territory of the hostile 
state’’ (Sec. III of the ‘‘ Regulations respecting the laws and customs of war 
on land,’”’ annexed to the ‘‘Convention with Respect to the Laws and Cus- 
toms of War on Land’’). The relevant articles provide: 


Art. 42. Territory is considered to be occupied when it is actually 
placed under the authority of the hostile army. The occupation ap- 
plies only to the territories where such authority is established, and 
can be exercised. 


6 Such population transfers differ in two points from those here considered: they involve 
permanent migration for settlement, and not temporary migration for employment. 

The fact that it is, above all, the purpose which determines the legality or illegality, under 
the law of nations, of the transportation of persons from one country to another, can be seen, 
e.g., from the international arrangements endeavoring to prevent that women (and chil- 
dren) even with their free consent, be transported from one country to another for immoral 
purposes. (Cf. International Agreement for the suppression of the white slave traffic, 
signed at Paris, March 18, 1904 (League of Nations, T’reaty Series, vol. 1, pp. 85 ff.) ; Inter- 
national Convention of May 4, 1910 (Martens-Triepel, Nowveau Recueil Général de Traités, 
3c série, Tome VII, pp. 252 ff.); and International Convention of Sept. 30, 1921 (cbid., Tome 
XVIII, pp. 758 ff.), especially Art. 7.) 

7 As Sir Arnold D. MeNair (‘‘ Municipal Effects of Belligerent Occupation,” in The Law 
Quart. Rev., Jan. 1941, p. 33) said, following Dana in his edition of Wheaton’s International 
Law (1866), the term belligerent occupation is much more precise than the term military 
occupation. 
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Art. 43. The authority of the legitimate power having actually 
passed into the hand of the occupant, the latter shall take all steps in 
his power to reéstablish and insure, as far as possible, public order and 
safety, while respecting, unless absolutely prevented, the laws in force 
in the country. 

Art. 44. Any compulsion on the population of occupied territory to 
take part in military operations against its own country is forbidden. 

Art. 46 (1). Family honor and rights, the lives of individuals and 
private property, as well as religious convictions and liberty of worship, 
must be respected. 

Art. 52 (1). Neither requisitions in kind nor services can be de- 
manded from communes or inhabitants except for the necessities of the 
army of occupation. They must be in proportion to the resources of 
the country, and of such a nature as not to imply for the population 
any obligation to take part in military operations against their country. 


One of the tasks of the Hague Peace Conference of 1907 was to reconsider 
that Convention and the annexed Regulations. Among the many amend- 
ments submitted, only one dealt with the treatment of civilian populations 
in occupied territory. It was proposed by the German delegate, Maj. Gen. 
von Giindell, and read: “It is forbidden to compel ressortissants ® of the 
hostile party to take part in the operations of war directed against their own 
country even if they were enrolled in its services before the commencement 
of the war.’”’ The Conference realized the importance of this German 
proposal. There was considerable discussion, and several counter proposals 
were made,® but at the 4th plenary meeting of August 17, 1907, it was 
carried with only slight alterations: ‘A belligerent is likewise forbidden to 
compel the nationals of the adverse party to take part in the operations of 
war directed against their country, even when they have been in his service 
before the commencement of the war.’’ The provision goes further than 
Art. 44 of the 1899 version which it replaced.!° 

On the proposal of Maj. Gen von Giindell, the Conference also added the 
following clause to the Convention which became its Art. 3: ‘‘A belligerent 
party which violates the provisions of the said Regulations shall, if the case 
demands (s’il y a lieu in the authentic French version) be liable to make 


8 The term was used in order to include non-citizens over whom a state claims jurisdiction 
by virtue of domicile: A. Pearce Higgins, The Hague Peace Conferences, Cambridge, 1909, 
p. 266, n. 1. 

® The Austro-Hungarian delegation, backed by the Russian delegation, wanted to insert 
after the word ‘‘to take part” the words ‘‘as combattants.”’ This would have completely 
changed the meaning of the new provision by suggesting that a belligerent should be per- 
mitted to compel enemy citizens to give assistance in the operations of war against their 
country, except actual military service: Proceedings of the Hague Conferences, Carnegie En- 
dowment for International Peace, New York, 1921, pp. 106-127, 240. See also A. S. de 
Bustamente y Sirren, La Seconde Conférence de la Paix (transl. by G. Scelle), Paris 1909, p. 
256. 

10 The amendment was added to Art. 23 of the Regulations. Art. 44 of the 1907 version 
contains provisions not connected with the topic of the present study. 
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compensation (sera tenue d l’indemnité). It shall be responsible for all acts 
committed by persons forming part of its armed forces.’”’ This was a signifi- 
cant step forward; for, by expressly stipulating that a state whose armed 
forces violate the Hague Regulations must give indemnification, it converted 
a general principle—that a law-breaker—into a contractual liability." 

Reparations exacted for violations of the Hague Regulations rest, there- 
fore, to the extent just mentioned, on a positive provision which was pro- 
posed by Germany. Despite the ‘‘teeth’’ which were thus put into the 
Convention the Second Peace Conference either kept unchanged or even 
tightened the protection of the civilian population in territories under 
belligerent occupation. 

Deportation of civilians from such territories had been so alien to modern 
warfare that it was not even discussed at the Hague Conferences. In fact, 
representatives of smaller nations showed reluctance to have the prerogatives 
of an invader defined in the Regulations since this might be interpreted as 
legalizing his position. For example, a member of the U. 8S. delegation to 
the first conference reported that Belgium urged the omission of some 
provisions concerning occupation, ‘“‘because they had the character of 
sanctioning in advance rights of an invader and of thus organizing the 
regime of defeat; that rather than to do this it would be better for the 
population of such territory to rest (only) under the general principles of 
the law of nations.””’ He added that ‘‘the provisions were retained upon the 
theory that, while not acknowledging the right, the possible fact (of in- 
vasion) had to be admitted and that wise provision required that proper 
measures of protection for the population and of restrictions upon the 
occupying force should be taken in advance.” ” 

Bluntschli, the leading German-Swiss authority on international law of 
his time, wrote in 1866: ‘‘The modern international law of civilized nations 
acknowledges no absolute right of the war-making power over either the 
peaceful inhabitants of enemy territory or even the members of the armed 
forces of the enemy state.” ¥ 

The German manual for war on land, Kriegsbrauch im Landrecht, issued 


11 Prior to the amendment some writers considered the Convention and the Regulations as 
a lex imperfecta and erroneously even doubted their obligatory character. Such doubts were 
dissipated by the amendment: ‘“‘The change in Art. 3 (1907) is important; a sanction is now 
provided for the Regulations. . . . This would appear to determine the obligatory charac- 
ter of the Regulations”: A. Pearce Higgins, work cited, p. 260. 

2 Report of Capt. Crozier, quoted in Instructions to the American Delegates to the Hague 
Peace Conferences and their Official Reports, New York, 1916, p. 49. 

4 He continued: ‘‘The alleged right of the victor to be master (verfiigen) over the life and 
death and the personal liberty of the vanquished, is contrary to the rights of man and the 
natural limitations of all state prerogatives and, therefore, also contrary to all war preroga- 
tives”: Das Moderne Kriegsrecht der civilisierten Staaten als Rechtsbuch dargestellt, Nérdlingen, 
1866, p. 13. This latter sentence was left out of the 1872 edition, and following it, in the 
French edition (Le droit international codifié, trans. by M. L. Lardy, Paris, 1899, p. 330). 
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by the German general staff, declared in the edition of 1902 that, contrary 
to concepts of former times, the inhabitants of an invaded territory ‘‘are 
considered as persons endowed with rights (Rechtssubjekte) whom the ex- 
ceptional character of the state of war makes subject to certain restrictions, 
burdens, and coercive measures, and who are obliged to provisional obedi- 
ence toward the power actually in control, but who otherwise may live 
free from vexations and, as in time of peace, under the protection of the 
laws.” 

When, at the 1907 Conference, the Japanese delegate proposed to outlaw 
the internment of citizens of occupied territories, the Belgian, Bernaert, 
president of the commission reconsidering the 1899 Convention, declared 
such provision superfluous because internment of citizens of occupied terri- 
tories was understood to have been outlawed by that Convention. After 
the Italian delegate had supported this view, the Japanese delegate with- 
drew his proposal on the ground that Bernaert’s statement had made it clear 
that the hostile state can intern only prisoners of war but not civilians and 
the commission went on record in this sense.“ 

While the articles of the Hague Regulations dealing with the law of 
belligerent occupation do not mention deportation, they manifestly forbid 
them argumento a minori ad majus since they outlaw much smaller encroach- 
ments upon the liberty and dignity of the populations. In addition, both 
versions of the preamble to the Convention in respect to the laws and 
customs of war on land stipulate: ‘‘ Until a more complete code of the laws 
of war can be issued, the High Contracting Parties think it expedient to 
declare that, in cases not included in the Regulations adopted by them, popu- 
lations and belligerents remain under the protection and the rule of the 
principles of the laws of nations as they result from the usages established 
between civilized nations, from the laws of humanity, and the requirements 
of the public conscience.’”’ This clause makes the principles of the law of 
nations, as they result from the usages established between civilized nations, 
from the laws of humanity, and the requirements of the public conscience, 
a part of the laws of war established by the Hague Conventions. 


The Precedent of 1916-17 


Had there been any doubt about the illegality of the deportation of 
peaceful civilians from territories under belligerent occupation, they were 
dissipated when, during World War I, Germany entered upon such a policy 
in occupied Belgium. General von Bissing, who was then in charge of the 
German administration in Belgium (except in the so-called zone d’étape) at 
first vigorously objected to the demand of the Reich War Ministry and the 
German Supreme Command for compulsory mass transfer of Belgian work- 


4 Actes et documents de la 2itme Conférence Internationale de Paix, Vol. III, pp. 108-110. 
French edition (Le droit internationale codifié, trans. by M. L. Lardy, Paris, 1899, p. 330). 
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ers into Germany because this would be contrary to the law of nations. 
But by order of May 15, 1916, he introduced forced labor for ‘recalcitrant 
unemployed” Belgian workers and stipulated that they were liable to be 
transferred to the places where work was to be assigned to them.!® 

The Order, entitled ‘concerning the unemployed who, out of laziness, are 
shunning work,’’ ostensibly aimed at reducing expenses for unemployment 
relief; and, in order to prevent Belgians from declaring that they were not 
in need of such relief, the Order made it a punishable crime not to declare 
one’s indigence. However, this Order was not used by the Germans to 
deport Belgians to places outside their own country.!” 

These deportations began after the German Supreme Command had 
issued its famous order of October 3, 1916, “concerning restrictions of public 
relief.’’ Shortly before, an expert opinion (Rechtsgutachten) of the Reich 
Chancellery had declared that ‘‘under the law of nations, the intended 
deportation (Avschiebung) of idle (arbettzschene) Belgians to Germany for 
compulsory labor can be justified if (a) idle (arbettzschene) persons become 
a charge of public relief; (b) work cannot be found in Belgium; (c) forced 
labor is not carried on in connection with operations of war. . . . Hence, 
their employment in the actual production of munitions should be avoided.”’ !® 
The wording of the Order endeavored to make the deportations appear 
partly asa police measure directed against vagrants and idlers and partly 
as an economic measure to combat unemployment in Belgium.’® These 
pretences deceived nobody and were at once abandoned by the German au- 
thorities 7° but indicated awareness of the illegality of the procedure. 

Probably no other German war measure, with the possible exception of the 
unrestricted submarine campaign, caused such world-wide indignation. 
“The whole civilized world stigmatized this cruel practice as an outrage.’’ *! 
The declarations of protest referred either to general principles of inter- 
national law and humanity or specifically to the Hague Regulations. For 
example, a note signed by 49 members of the Universities of Liége, Louvain, 
and Brussels called the measure ‘‘not only contrary to the principles of the 

6 Report, pp. 283-4. 

16 Bulletin officiel des lois et arrétés pour le territoire Belge occupé, No. 218, May 20, 1916, 
quoted in J. Pirenne et M. Vauthier, La Legislation et l’ Administration Allemandes en Bel- 
gique, Paris-New Haven 1925, p. 193. 

17 Fernand Passelecq, Les Déportations Belges la Lumiére des Documents Allemands, 
Paris 1917, p. 4. 

16L. von Kohler, Die Staatsverwaltung der besetzten Gebiete, Band I: Belgien, Stuttgart- 
New Haven, 1927, p. 152. 

19 Art. 1 read: ‘‘ Persons who are able to work may be subjected to forced labor even outside 
their domicile if, on account of gambling, drunkenness, idleness, lack of work, or laziness, 
they are compelled to have recourse to the assistance of others for their own subsistence or 
for the subsistence of their dependents.” J. Pirenne-M. Vauthier, work cited, p. 188. 

*0 Cri d’alarme des évéques Belges 4l’opinion publique, daté Malines, Nov. 7, 1916, quoted in 
Passelecq, p. 93. 

1 Oppenheim-Lauterpacht, International Law, 5th ed., London 1935, p. 353. 


310 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Belgian public law but to rules which have become sacred international law 
by agreement between nations.’’ The city councillors of Brussels, referring 
to Art. 43 of the Hague Regulations, protested that “‘among Belgian laws 
none is more precious and more sacred than that which guarantees to every 
Belgian citizen his personal liberty, extending, particularly, to the realm 
oflabor.”’ Mr. Vandervelde, president of the International Socialist Bureau, 
pointing to the revised Art. 23, called the deportations ‘‘the most odious, 
most unjustifiable assault against human freedom and dignity.” On 
December 2, 1916, a storm broke in the Reichstag, the opposition faction of 
the Social Democratic Party accusing the Reich government of breach of 
international law. The U. S. Department of State protested in a note 
verbal 
against this action which is in contravention of all precedent and of 
those humane principles of international practice which have long been 
accepted and followed by civilized nations in their treatment of non- 
combatants in conquered territory.™ 
The Netherlands Government based its official recriminations on the 
incompatibility of the deportations with the “precise stipulations” of Art. 
52 of the Hague Regulations.* Professor James W. Garner pointed out 
that if a belligerent were allowed to deport civilians from occupied territory, 
in order to force them to work in his war industries and thereby to free his 
own workers for military service, this would make illusory the prohibition 


to compel enemy citizens to participate in operations of war against their 
own country. ‘‘The measure must be pronounced as an act of tyranny, 
contrary to all notions of humanity, and one entirely without precedent in 
the history of civilized warfare.” 2° Another authority on international 
law declared that 27 


If the IVth Hague Convention of 1907 does not include a precise text 
concerning the displacement of the civilian non-combatant popula- 
tion, it still results from the spirit of that Convention that such a 
measure is in complete contradiction to the concept of wartime occu- 
pation; the concept which has taken the place of the outmoded theory of 
conquest which made the conqueror the sovereign of the conquered 


2 Quoted in same, pp. 362, 382. 

28 Umbreit-Lorenz, Der Krieg und die Arbeitsverhdltnisse, Berlin-New Haven 1928, p. 123; 
Report, p. 285. 

* G. H. Hackworth, Digest of International Law, Vol. VI, Washington, D. C., 1943, p. 
399. 

28 Passelecq, Déportation et Travail Forcé des Ouvriers et de la Population Civile de la 
Belgique Occupée, 1916-1918, Paris, 1928, p. 389. For a fuller discussion of the actions of 
the neutrals, see same, pp. 286-308; for texts of other declarations of protest: pp. 93-103, 
309-367, 380-383. 

% This JourNnAL, Vol. XI, No. 1 Jan., 1917, p. 106, and J. W. Garner, International Law 
and the World War, New York, 1920, Vol. II, p. 183. 

27 Prof. Ernest Nys, of the University of Bruxelles, statement of Nov. 6, 1916, quoted in 
Passelecq, p. 234. 
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country. In the wars of our time the peaceful populations possess 
rights; the victor is the provisional administrator, he is bound to respect 
the rights of the peaceful inhabitants. 


Whereas in World War II the National Socialist regime continued to deport 
and exploit foreign workers until the very end, Imperial Germany retracted 
in view of this avalanche of protest. After secret negotiations through 
diplomatic and church channels, an appeal to repatriate the deportees and 
to stop further recruitments was submitted to the Emperor by Cardinal 
Mercier and other Belgian dignitaries in February 1917. William II ac- 
ceded, with certain restrictions. From the middle of February 1917, Bel- 
gians were no longer deported from the Belgian ‘‘Government General,”’ 
and it was promised that, by 1 June 1917, deportees who would not volunteer 
to remain in Germany were to be repatriated. However, recruitment of 
workers for employment in Belgium and in occupied Northern France 
continued, especially in the zone d’étape. These “Civilian Labor Batallions”’ 
were the forerunners of the foreign forced labor groups employed all over 
Europe later during the second world war.?8 

Although the illegality, under existing international law, of deportation 
of civilians from territories under belligerent occupation was not doubted, 
the Tenth International Red Cross Conference adopted the following 
resolution in 1921: 


Deportation of civilians is only permitted in individual cases, for in- 


dividually committed delicts which have been duly defined and which 
necessitate such measure. The measure may be carried out only on 
the basis of a judicial sentence (sentence judiciaire). Mass deportation 
applying to entire categories of inhabitants, shall not be decreed.?° 


At the international conference which met in Geneva in 1929 to deliberate 
on @ new convention on prisoners of war various delegates wished to deal 
also with the position of civilian deportees in time of war. It was finally 
decided to leave the subject to another conference which, indeed, was 
supposed to be convoked in Geneva in 1940. But the outbreak of war 
interfered. 

It must be noted, however, that long after the end of the first world war, 
republican Germany officially upheld the “unemployment theory” which 
the Kaiser’s Government had unsuccessfully tried to apply. The German 
Constituent Assembly created a parliamentary commission to investigate 
into the charges made against Germany of having violated international law 
during the war. On July 2, 1926, the third subcommission of this body 
issued a majority report stating that the deportations had been in con- 


*8 Report, pp. 71-81. 

*° Compte rendu de la Xéme Confér. Internat. de la Croix Rouge, Geneva 1921, quoted in G. 
Werner, Les Prisonniers de Guerre, Académie de Droit International, Recueil des Cours, 
1928, Tome 21, p. 34. 
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formity with the law of nations, and more particularly with the Hague 
Regulations provided ‘‘that the workers in question did not find sufficient 
opportunity to work in Belgium and that the measure was indispensable 
for reéstablishing or maintaining order and public life in the occupied terri- 
tory.”’ The report admitted that in the execution of the measure many 
mistakes were made and that the deportees had to undergo hardship—facts 
which it called regrettable and contrary to international law, but for which 
the German Government could not be held responsible because it had not 
ordered them. With consternation, Mr. Vandervelde, then Belgian Min- 
ister of Foreign Affairs, declared that his country had erred in its belief 
“that at least on this point, the war policy of the Kaiser’s Government 
would no longer find defenders.’’ *° 

To be sure, the minority report of the third subcommission squarely 
condemned the deportations. The acrimonious debate that followed in the 
Reichstag and in the German press revealed the militancy and strength of 
the forces backing the majority report and the politically precarious situa- 
tion of those supporting the standards of democratic world opinion in Weimar 
Germany even in the post-Locarno period. 


The German Deportation Policy During the Second World War 


In World War I deportation of enemy civilian manpower was a subordinate 
aspect of Germany’s system of warfare. In World War II it was one of the 


cornerstones. It is no exaggeration to say that the Reich waged in 1939- 
1945 war to a very large extent through the exploitation of enemy man- 
power conscripted from the civilian population of territories held under 
belligerent occupation. 

Some contingents of foreign workers came from non-belligerent states 
and from states which were Germany’s allies or satellites.*1 It is not pos- 
sible to enter here into an examination of (a) the constitutional situation in 
these sending countries in order to determine whether the foreign authorities 
actively supporting, or, at least, benevolently assisting, the German deporta- 
tion measures had the power to do so, and (b) whether and to what extent 
the German authorities, after having received concessions in the form of 
bilateral treaties, kept within the concessions or overstepped them. One 
decisive point can, however, be cleared up without answering these questions. 
Even assuming that Germany had acquired a rightful title for deporting 
workers, for example from Italy (before July, 1943), and even leaving aside 
the fact that the purpose of these procedures was to help the Third Reich 
to carry on a bellum injustum, namely, an aggressive war outlawed by 
conventional international law, it would still remain true that Germany was 


30 Belgian Chamber of Representatives, session of July 14, 1927. Documents Legislatifs, 
Chambre des Représentants, No. 336. Passelecq, pp. 416-433. 
31 For numerical estimates, Report, pp. 264-267. 
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not entitled to disregard the basic rules of decency and humanity with 
respect to these labor deportees. As it was, both with respect to the 
methods of recruitment in their home countries and the treatment meted 
out to them at their German-assigned places of employment, the citizens 
of the allied and satellite States fared hardly better than many categories of 
deported enemy nationals. 

The deportations carried out by Imperial Germany are dwarfed in magni- 
tude by those undertaken by Hitler’s Germany. In 1914-1918 the number 
of labor conscripts ran into tens of thousands, in 1939-1945 into millions. 
An official Belgian investigating commission stated that 58,500 Belgians 
were deported from the Belgian ‘‘Government General” (Belgium minus 
the zone d’étape) into Germany. (This figure must be considered as a 
minimum.) * In a memorandum to the Reparations Commission the 
Belgian Government reached a total of 160,000 deportees because it added 
those deported within German-occupied Belgium or to German-occupied 
France.** But Fritz Sauckel, Hitler’s Commissioner-General for Man- 
power, declared on June 30, 1943, that the number of foreign workers 
(including employed prisoners of war) in the German economy amounted 
at the end of May 1943, to 12,100,000. This, it must be remembered, was 
not an over-all total as were the Belgian figures for the first war. It was 
a total for one particular moment when the importation of foreigners cer- 
tainly had reached a peak; but hundreds of thousands of labor conscripts 
had already died or returned to their home countries on account of invalidity, 
etc., and other hundreds of thousands were still to be brought into the 
Reich during the 23 months of war yet to come. 

As to the duration of the individual deportation during the first war, the 
Belgian Government memorandum just mentioned calculated that it aver- 
aged seven months, of which, again on the average, five months were spent 
on forced labor. For 1939-1945 no comparable statistics are, as yet, avail- 
able. But it is known that for the majority of deportees the duration of 
their forced employment is to be counted in years; as long as a foreigner was, 
in the eyes of the German manpower administration (Arbeitseinatzverwal- 
tung), able to work he had little chance to be released. 

Bad as the treatment of the deportees had been in the first war, it was 
incomparably worse in the second. The ever-repeated recruitment drives 
brought cruel persecutions and countless indignities to the workers and their 
families. As the war proceeded and the German need for manpower became 
ever more insatiable, the terroristic methods used from the outset (Fall 
of 1939) in Poland and (Summer of 1941) in Soviet Russia were applied with 


® Report, in general. 33 Passelecq, p. 397. 

% Mémoire sur les dommages de guerre, subis par la Belgique, Ch. VI, part 1, entitled 
Rémunération auz deportés, quoted in the case of Jules-Hector Loriauz c. Etat allemand, in 
Recueil des décisions des tribunauz miztes, Paris, 1924-25, Vol. V, p. 684. 

% Report, pp. 61, 54-64, 264-267. 
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increasing frequency in other German-occupied territories. Incontestable 
reports speak of the many deaths caused by the policy of transporting 
deportees in open freight cars or in locked unheated cattle cars, without 
provisions for their most elementary needs. At their destinations, the 
foreign workers were at the mercy of the German manpower administration 
service, the Labor Front, the various police and SS authorities and the 
(often armed) factory guards.*® There was no “protective Power” to look 
after their interests as in the case of prisoners of war covered by the Geneva 
Convention of 1929. Nor was the International Red Cross Committee able 
to extend to labor deportees the humanitarian work it was doing for pris- 
oners of war. A typical example can be found in the report of September 
1944 of a delegate of the International Red Cross Committee from the 
emergency camp in Pruszkow (Poland) for evacuees from Warsaw. The 
International Red Cross tried somewhat to improve their plight but on the 
worst aspect of this evacuation, the report could merely state that of 238,218 
persons arriving at Pruszkow between August 6 and September 18, 1944 
(when the exodus had not yet ended) 128,371 had been found fit for work 
and immediately transported to Germany.*’ 

Most of the foreigners were overworked and underfed. They were sys- 
tematically used for the most exhausting ** and most dangerous work, often 
being given no safety appliances. The majority of them lacked even the 
most essential clothing. Their mass quarters were, as a rule, utterly in- 
adequate, as were the medical and health services and the hygienic condi- 
tions.*® 

Inhumane “corrective”? and punitive measures were applied to the 
foreigners who possessed no rights of defense. Labor deportees and persons 
who had tried to escape recruitment constituted a huge portion of the 
population of the Gestapo prisons *° and concentration camps, both inside 
and outside the Reich. It must be added that the inmates of concentration 


% As late as April 21, 1945, Reich Minister Goebbels exhorted the factory guards ‘‘im- 
mediately to arrest rebellious foreign workers or, better still, to render them harmless” 
(Deutsches Nachrichten Bureau, Apr. 22, 1945). 

87 Revue Internationale de la Croix Rouge, Oct. 1944, p. 780. 

38 After the first war the ‘‘ Allied Commission on the Responsibility of the Authors of the 
War and on Enforcement of Penalties” urged the creation of an Allied tribunal for the trial, 
amongst others, of ‘‘the crime of forced labor in mines where persons of more than one (non- 
German) nationality were forced to work”: Bulletin of International News, London, Feb. 3, 
1945, p. 98. 39 Report, in general. 

4©The Congressional report on German concentration camps of May 16, 1945, stated 
that the surviving population of the Buchenwald camp, as of April 16, 1945, was about 
20,000 of whom 1,800 were Germans, the others foreigners, namely 4,380 Russians, 3,800 
Poles, 2,900 Frenchmen, 2,105 Czechs, etc. (Atrocities and other Conditions in Concentration 
Camps in Germany, Report of the Committee requested by Gen. D. D. Eisenhower, in the 
Congress of the U. S., 79th Congr., Ist Sess., Doc. No. 47, Washington, D. C., 1945, p. 6). 
The present paper was completed before the Nuremberg trial; much additional information 
on the treatment of deported labor has been brought to light there. 
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camps and even of the special ‘‘extermination camps” were forced to work, 
under indescribable conditions, on road building or in war factories situated 
in or near the camps. At the entrance of Oswiecim Camp, there was a huge 
poster with the inscription Arbeit Macht Fret (Work Makes Men Free). 


Taxation of Deportees 


Some remarks are in order on the taxation of the labor recruits—an 
aspect of Germany’s deportation policy which has gone almost unnoticed 
but which is noteworthy from the standpoint of international law both of 
war and of finance. The majority of the workers, namely the Russians and 
Poles, had to pay special discriminatory income (wage) taxes, called ‘‘ East- 
ern Tax”’ (Ostarbeiterabgabe) for the Russians and “‘Social Equalization Tax’”’ 
(Soztalausgleichsabgabe) for the Poles. The Eastern Tax especially was so 
high that large categories of workers received no wage at all after the em- 
ployer had deducted the tax and the standard rate for their mass shelter and 
mass canteen. The other foreigners paid, as a matter of principle, the same 
income (wage) tax as comparable German workers. In addition, many of 
them had to pay fees to the German Labor Front; also these taxes and 
contributions were automatically deducted by the employer. The total 
amount thus collected by Germany from the deportees amounted to several 
billion Reichsmark.” 

Any examination of this taxation must start from the fact that the Hague 
Regulations strictly limit the right of the occupant to levy taxes, dues, and 
tolls from inhabitants under belligerent occupation in two respects; if the 
occupant collects taxes from the enemy population, he ‘‘shall do it, as far as 
possible, in accordance with the rules in existence and the assessments in 
force’’; and—an even more stringent limitation of his discretion—he must 
use the money thus collected ‘‘to defray the expenses of the administration 


4t Report, p. 255. See: Executive Office of the President, War Refugee Board, Report on 
German Extermination Camps, Washington, D. C., Nov., 1944, pp. 1-40. 

A directive of the Main Economic Board of the SS, dated Dec. 28, 1942, pointed out that 
of 136,000 prisoners sent to 16 concentration camps between June and November 1942, no 
fewer than 70,610 died and 9,267 were executed during this six-months period (News from 
Europe, London, July 24, 1945, p.1). The proportion of foreigners is not given in that docu- 
ment, but a clue can be found in Gestapo reports, discovered by Allied troops during the last 
stages of the war, showing that during the first six months of 1944 the Gestapo arrested about 
205,000 persons in the (pre-1938) ‘‘Old Reich” and 105,000 in the rest of ‘‘Greater Ger- 
many’”’; of the 205,000 arrests in the ‘‘Old Reich,” 146,000 (71.2%) were for ‘‘labor evasion 
and slowdown” (Tribune, London, Apr. 27, 1945, p. 3). It is safe to assume that the ma- 
jority of these 146,000 were foreign workers and that in the outlying territories their per- 
centage was even higher than in Germany proper. 

Statistics on the death rate among the deportees are not yet available. But it is indica- 
tive that in 1914-1918, according to official Belgian investigations, 2.5% of the Belgians 
deported to Germany had died ‘‘during the course of deportation,” lasting on the average 
seven months: Passelecq, p. 398. This corresponds to a yearly death rate of 4.25% which 
is higher than that of the armed forces of the belligerents. # Report, pp. 118-136. 
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of the occupied territory on the same scale as that to which the legitimate 
Government was bound.”’ Thus, as a result of the basic doctrine of the 
Hague Regulations, that the occupant may act only as place-holder for the 
absent legitimate Government, he is only entitled to levy taxes to procure 
the money needed for the administration of the occupied territory. The 
exception to this rule, contained in Art. 49, merely serves to emphasize this 
principle: ‘‘If, besides the taxes referred to in the preceding article, the oc- 
cupant levies other money contributions in the occupied territory, this can 
only be for military necessities or the administration of such territory.” 

Patently, under these rules Germany was not entitled to compel the 
foreign workers while they were still in their homelands to pay taxes to the 
Reich Treasury or fees to the Labor Front (which was a huge financial or- 
ganization of the National Socialist Party). Nor could Germany do so after 
having them deported. If the levying of those contributions was illegal it 
could not be legalized through preceding it by another illegality, namely 
deportation. If Germany was forbidden to levy these taxes and fees in the 
occupied homelands of the workers it was all the more forbidden to do so 
after it had abducted the workers. To prove the illegality of the taxation 
of the illegally deported workers one need not invoke the doctrine ex injuria 
jus non oritur;* it results from codified international law, whether the 
contributions were exacted in the occupied countries or elsewhere, and 
whether they were exorbitant or “‘normal.”’ 

Can the objection be made that if this is so the foreign workers would 
have been, as far as taxation was concerned, in a more favorable situation 
than their German fellow workers? It cannot. The point is that the 
capacity of the foreigners to pay taxes was one of the assets of which, ac- 
cording to the Hague Regulations, Germany was allowed to avail itself 


48 On the applicability of this doctrine see Lauterpacht, Legal Problems in the Far Eastern 
Conflict, New York, 1941, pp. 189-147, where Prof. Lauterpacht concedes that the doctrine 
ex injuria jus non oritur cannot be said to apply in international relations without qualifica- 
tion. However, there is no doubt that the trend is toward its wider application in interna- 
tional law, particularly in so far as the legal position of an aggressor state is concerned. 
See, for example, Art. 2 of the Draft Convention on Rights and Duties of States in Case of 
Aggression of the Research in International Law (Harvard Law School); ‘‘A State does not 
acquire rights or relieve itself of duties by becoming an aggressor. In particular, . . . (d) 
An aggressor does not have the rights which under international law would accrue to a military 
occupant in time of war in respect of property titles, tares, requests, contributions, or forced 
loans, in territory held in military occupation. (e) An agressor does not have the rights 
which under international law would accrue to belligerent forces in invaded territory.” 
In the same spirit, Art. 5 (b) of the Neutrality Draft Convention No. 2 of the Research in 
International Law declares: ‘‘A law-breaking State cannot pass title to any property or 
levy taxes, requisitions or contributions within any territory which it holds in military oc- 
cupation.” Principles of this character were repeatedly declared to govern the attitude of 
the United States with respect to faits accomplis created by or resulting from aggressions and 
other acts of law-breaking States; they follow from the Stimson doctrine. (See this Jour- 
NAL, Vol. 26 (1932), p. 342.) 
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only for the specific purposes mentioned above. As it was, the German 
taxation policy added to Germany’s illegal advantage of exploiting the 
productive capacity of millions of enemy citizens, the illegal advantage of 
exploiting their tax-paying capacity as well; and it caused their respective 
home countries not only to be illegally deprived of their citizens’ productive 
capacity but also to be illegally deprived of their tax-paying capacity. Any 
contributions levied from these foreigners should have gone to their respec- 
tive occupied home countries.“ 

Except to the extent provided in the Hague Regulations, the occupant 
does not possess taxing jurisdiction over the inhabitants of territory under 
belligerent occupation. The illegal transportation of these persons into 
German territory did not give Germany taxing jurisdiction over them.“ 
The special problem of the taxation of enemy citizens deported from terri- 
tory under belligerent occupation has, it appears, not been treated by Courts 
or by authorities on international law. But the general question as to 
whether an alien who was brought against his will into another State’s 
territory is to be considered under the jurisdiction of that State, was an- 
swered in the negative, by the Supreme Court of the United States in 1870. 

If the legislature of a state should enact that citizens or property of 
another state or country should be taxed in the same manner as the 
persons and property within its own limits and subject to its authority, 
or in any other manner whatsoever, such a law would be as much a 
nullity in conflict with the most explicit constitutional inhibition. 
Jurisdiction is as necessary to valid legislation as to valid judicial ac- 
tion. 


In terms of American precedent, Cook v. U. S. (1933), 288 U.S. 102, 121- 
122 is also pertinent. The Supreme Court stated that a state has no power 
to subject a vessel to its own laws if the vessel is seized in violation of an 
international treaty. Not only the courts of the state, but the state itself, 
has no jurisdiction in such case. ‘‘Our Government, lacking power to seize, 
lacked power, because of the treaty, to subject the vessel to our law. To 
hold that adjudication may follow a wrongful seizure, would go far to 


“Tn fact it is interesting to note that, as a propagandist gesture, the Germans sent the 
Labor Front contributions of some foreign groups to the German-dominated “‘ Labor Fronts”’ 
that had been established in their respective countries (Report, p. 123). 

* While it is a rule of almost universal application that the power of the state, acting 
through its governmental agencies to tax its citizens, is absolute and unlimited as to persons 
and property and that every person within the jurisdiction of the state, whether a citizen 
or not, is subject to this power, yet, as said in Endicott, Johnson & Co. v. Multnomah County, 
96 Or. 679, at 1109, 1110: ‘‘A tax imposed without jurisdiction over other persons or property 
is void.” Winston Bros. Co. et al. v. State Tax Commission et al., 62 P. (2d) 7, 10 (Sup. Ct. 
Oreg., 1936). 

* St. Louis v. The Ferry Co., Wallace 423, 430. Cf. J. H. Beale, ‘‘The Jurisdiction of a 
Sovereign State,” in 36 Harvard Law Review (1923), 243:”” The sovereign cannot confer legal 
jurisdiction on his courts or his legislature when he has no such jurisdiction according to the 
principles of international law.” 


318 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


nullify the purpose and effect of the treaty. . . . The ordinary incidents of 
possession of the vessel and the cargo yield to the international agreement.’ 
Professor Edwin D. Dickinson, calling the principle of Cook v. U. S. un- 
impeachable, comments: “‘Since this seizure or arrest was made in excess 
of a state’s proper competence and in violation of the rights of a foreign 
state, there is in consequence no national competence to invoke local process 
or to subject the thing or person to local law.’’47 

Another reason for the illegality of the taxation of the deportees must 
be mentioned. A tax is a price paid for the fair protection of the person of 
the taxpayer or his property, as well as his material and immaterial rights. 
“Tt must be clear that in so far as international law is concerned the right 
of a state to impose a personal tax upon an individual depends upon the 
intimacy and closeness of the relationship that has been established between 
itself and him.’’4* German writers used to speak of the need for “ equiva- 
lence’’ between the tax demanded from a foreigner and the services rendered 
to him by the state levying the tax. For example, in 1934 a member of the 
Superior Administrative Tribunal of Prussia stated: 


Taxation of aliens always requires a special justification. Therefore, 
we [experts on the law of international finance] have established the 
doctrine of equivalence: as a matter of principle, a foreigner may be 
taxed only to the extent to which such taxes form a counter-value for 
the advantages that he derives from his contact with the regime (in- 
ldéndische Staatsordnung). Taxes which go beyond this extent are il- 
legal. To demand (zumuten) from a foreigner that he should, without 
benefiting from the state, enhance the purposes of such state by con- 
tributing a part of his own assets, would mean to ask membership fees 
from a non-member who is prevented from receiving even a limited 
number of advantages resulting from membership. To subject a for- 
eigner to taxation which is not the counter-value of benefits granted to 
him, is a usurpation.*® 


47 Jurisdiction following Seizure or Arrest in Violation of International Law,’’ this 
JOURNAL, Vol. XXVIII (1934), p. 231. 

In 1929, in its ‘‘restatement of the conflict of laws” the American Law Institute proposed 
the following new provision: ‘Sec. 83A. Individual Involuntarily within the State. A state 
cannot exercise jurisdiction through the courts over an individual brought into the state by 
force against his will wrongfully or by act of God until he has had a reasonable opportunity 
to leave the state”: quoted in ‘‘Jurisdiction Over Persons Brought into a State by Force 
or Fraud,” in Yale Law Journal, Vol. 39 (1930), p. 895). See also cases cited by Dickinson, 
p. 235, n. 12, and p. 239, n. 23. 

48 C, C. Hyde, International Law, 2nd rev. ed., Boston, 1945, Vol. 1, p. 665 (almost identical 
in first ed., Boston 1922, Vol. 1, p. 362). 

49 Ernst Isay, Internationales Finanzrecht: Eine Untersuchung tiber die dusseren Grenzen der 
staatlichen Finanzgewalt, Stuttgart 1934, p. 48. Isay remarks that the equivalence theory 
can already be found in Grotius. He quotes Helfferich (in Schénberg, Allgemeine Steu- 
erlehre, Vol. III) to the effect that the taxation of foreigners can only be justified if con- 
ceived as a remuneration (Entgelt) for the protection afforded to their persons and their 
assets (p. 48). 
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Considering the methods by which the foreigners were brought into 
Germany, the illegal purpose for which they were used (namely, to help their 
enemy in his war against their own countries), and the treatment they 
received, it would indeed be difficult to find any “‘intimacy and closeness”’ 
between them and Germany, or any ‘‘equivalence”’ between their tax 
payments and the benefits rendered them by Germany. 


Attempts to Legalize the Deportations 


In many occupied territories Germany did not attempt to justify its 
deportation policy from the viewpoint of international law but based it on 
military, geopolitical, or racial arguments, or on the obligation of all Euro- 
peans, irrespective of nationality, to support Germany’s ‘‘war for the 
defence of European culture.’*° However, with respect to some categories 
of foreign workers, Germany claimed to have legalized its deportation policy 
on several grounds. 

1) Annexation. Germany unilaterally incorporated or annexed foreign 
territories which it had invaded and occupied during the war, e.g., Alsace- 
Lorraine, Luxembourg, and large parts of pre-war Poland. The workers 
conscripted in these areas—particularly if they were considered, according to 
National Socialist standards, as Germans,—were not counted amongst the 
foreign workers. Sir Arnold D. McNair expressed an uncontested principle 
when he wrote: ‘‘A purported incorporation of occupied territory by a mili- 
tary occupant into his own kingdom during the war is illegal and ought not 
to receive any recognition, e.g., Germany’s claim to have annexed Alsace- 
Lorraine to the Reich during the present war.” *! 

2) State treaties. Germany concluded treaties with German-supported 
authorities in territories occupied during the war. For example, the Vichy 
Government agreed to the transportation of large contingents of French 
workers to the Reich (or other destinations as determined by the Reich) and 
to give other forms of assistance to the National-Socialist war labor policy. 
France was the only country which, before entering such agreements, signed 
an armistice; and the Vichy Government was the only one of the German- 
supported Governments which, for a time, was recognised by some of the 
United Nations. If these German-French agreements were nevertheless 
invalid under the law of nations, the other agreements of this class must be 
considered invalid also. 

From the time when Marshall Pétain signed the armistice on June 22, 1940, 
General de Gaulle and the ‘‘Free French” authorities denied its validity, 
not on grounds of unconstitutionality but as an act of high treason. Simi- 
larly, they have contested the validity of the Enabling Act of July 10, 1940, 
which formed the basis of all acts of the Vichy regime, not so much on 

°° W. Stothfang, in Hamburger Fremdenblatt, March 4, 1944, quoted in Report, p. 37. 


1! Legal Effects of War, 2nd ed., Cambridge 1944, p. 320, note. 
® For provisions concerning social insurance see Report, pp. 218-230. 
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grounds of unconstitutionality but again as an act of high treason. The 
question of whether the proceedings leading to the passing of the Enabling 
Act of July 10, 1940, followed the letter of the Constitutional Laws of 1875 
is controversial. But the official French attitude after the disappearance 
of the Pétain Government seems to be that even if it were true that in 
abrogating the Third Republic the formalities of its own Constitution were 
scrupulously adhered to, this would only be an additional proof of the 
shrewdness of the conspirators who, under the protection of the invader, 
wanted to gain power and to help the enemy. The De Gaulle authorities, 
claiming full jurisdiction over acts committed during the Vichy interlude, 
found the persons chiefly responsible for the signing of the 1940 armistice 
and for the passing of the Enabling Act guilty of treason and sentenced 
them to death. By an Order issued in April, 1945, they also declared 
French parliamentarians who had voted for the Enabling Act ineligible for 
the Constituent Assembly unless individually rehabilitated by a special 
jury @honneur.* 

However this may be, it is certain that at the time when the German- 
French deportation treaties were signed, there existed two authorities both 
contesting to represent France. In such situation the eventual course of 
history is the final arbiter on the question of who is the rebel and who is the 
legitimate government. History decided for de Gaulle. But even while it 
lasted, the Pétain Government did not acquire that measure of stability 
and independence as to be capable of concluding international treaties. 
There is no doubt that, from its inception, the Vichy Regime owed whatever 
authority it possessed to the physical power of Germany; it lacked the 
required minimum of independence and stability to make it a sovereign 
government. This fact was not altered by the temporary recognition ac- 
corded to Vichy by some nations. Recognition is merely the ‘assurance 
given to a new state that it will be permitted to hold its place and rank, in 
the character of an independent political organism, in the society of na- 
tions.’’ * The sovereignty of a new state neither depends on, nor can be 
created by, recognition. Yet, the deportation treaties would have been 


53 KX. Loewenstein, ‘‘ Demise of the French Constitution of 1875,” in American Political 
Science Review, Vol. 34, No. 5 (Oct. 1940), p. 894, held that the proceedings ‘‘were carried 
out with a full, and even excessive, sense of legality, and in complete accordance with the 
requirements of the Constitution which they destroyed.” M. Koessler, ‘‘Vichy’s Sham 
Constitutionality,” in American Political Science Review, Vol. 39, No. 1 (Feb. 1945), p. 86, 
took the opposite view because ‘‘the ratification by the (French) nation which the Enabling 
Act itself required before it was to become operative, was never made.”’ Other writers also 
deny the legality for various reasons: see literature quoted in Koessler’s article. 

54 The jury d’honneur was composed of M. Cassin, Vice Pres. of the Conseil d’Etat, Vice 
Admir. Thierry d’Argenlieu, and M. Saillant, Pres. of the Conseil National de la Résistance 
(Combat., March 18/19, 1945; Aurore, March 20, 1945; Ordre, Apr. 6, 1945). 

55 Moore’s definition, quoted by Hyde, p. 148. On November 8, 1942, Canada severed re- 
lations with Vichy because there no longer existed in France any Government with ‘effective 
independent existence.”’ Three days later, German troops occupied the hitherto ‘‘unoc- 
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illegal under international (and also under domestic French) law even if it 
is assumed that the Vichy Government was a legal government capable of 
entering into treaties with other states and that the post-Vichy Government 
did not have the power to invalidate ab initio the acts of the Vichy Govern- 
ment. What taints the deportation treaties is their content. These 
treaties were manifestly contra bonos mores. The German-French armistice 
(assuming that it was valid) was an armistice in the technical sense; it did 
not end the state of war between the signatories, but merely aimed at 
suspending hostilities between them. In fact, this aim was never fully 
realized: French armed forces continued to wage war against Germany in 
the name of France. The outcome of the war continued to be uncertain 
both legally and factually. By the time the war came to an end the cir- 
cumstances prevailing in June, 1940, were reversed. Until this final out- 
come, France’s allies and, to an increasing extent, French troops stationed 
in France’s overseas possessions or on allied soil and fighting under the 
authority and command of Free French authorities waged full-fledged war 
against Germany. In occupied France, the overwhelming part of the popula- 
tion sympathized with the Allied cause. More and more Frenchmen actively 
fought against the invader. Under such circumstances, it was flagrantly il- 
legal for any French Government to conclude agreements providing for the 
compulsory mass deportation of French workers for the purpose of aiding 
Germany’s war effort. The principle that neither civilians nor prisoners of 
war must be compelled to work for the direct war effort of the enemy is 
basic. It is embodied in the Hague Regulations and in the Geneva Conven- 
tion relative to the treatment of prisoners of war of 1929. The deportation 
treaties aimed at exactly this forbidden object and were, therefore, in- 
valid.* 


cupied” part of metropolitan France whereupon recognition was withdrawn also by the 
other United Nations which had previously accorded it. Most French-German deportation 
agreements were signed after these events. 

5 “The requirement that contracts shall be in conformity with law invalidates, or at least 
renders voidable, all agreements which are at variance with the fundamental principles of 
international law and their undisputed applications” (Hall, International Law, 8th ed., 1924, 
p. 382); ‘‘It is a unanimously recognized customary rule of international law that obliga- 
tions which are at variance with universally recognized principles of International Law 
cannot be the object of a treaty” (Oppenheim-Lauterpacht, Vol. 1, p. 706). International 
law denounces ‘‘as internationally illegal agreements which are concluded for the purpose of, 
and with a view to causing the performance of acts which it proscribes. . . . The obligation 
of a State to respect the terms of an agreement with another . . . may not come into being 
if the international society regards the arrangement as gravely injurious to its interests and 
contemptuous of what its law of nations is deemed to require. ... In theory, any agree- 
ment which purports to do violence to the underlying principles of international law, must, 
to that extent, be regarded by the family of nations as internationally invalid” (Hyde, pp. 
1374-5). See also Shotwell, The Great Decision, New York, 1944, p. 202. For a lucid 
discussion of the legal position of Czechoslovakia under German domination, see E. Tab- 
orsky, The Czechoslovak Cause, London, 1944. 
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3) Individual labor contracts. During the first world war, the German 
occupation authorities and the recruitment agents of the Deutsches In- 
dustriebiiro used strong pressure—ranging from promises of better treatment 
and higher pay in Germany, to deprivation of food rations and physical 
violence *’—in order to induce the Belgian labor recruits to sign individual 
contracts. The contracts were to prove that the men had voluntarily 
agreed to going to Germany and being employed there.** The practice 
was repeated during this war on a proportionately larger scale. If the 
signing of the contract was a genuinely voluntary act on the part of the 
worker, i.e., if the worker accepted German employment on his own free 
will, international law was not violated. This, however, refers only to a 
small minority to which the present analysis does not apply. In the great 
majority of cases, the foreigners signed under duress. According to a 
general rule of private international law, a contract entered upon under 
coércion, is not binding on the coérced party even if expressed in writing. 

However, a (written or oral) contract entered into under coércion by one 
party is not ipso facto null and void. The coérced party cannot be com- 
pelled to fulfill the contract. But the other party (whether or not it exer- 
cised the coércion) cannot free itself from its own obligations under the 
contract, merely by pleading that the coérced party had not actually willed 
the contract. This holds true, in particular, when the coérced party has 
fulfilled its obligations under it and the other party has not. It must be 
noted that many of the contracts which foreigners signed under duress 
contained more favorable conditions—e.g., about wages, vacations with 
pay, reimbursement of travelling expenses, etc.—than were actually granted 
them once they had arrived at their places of employment.®® The point 

57 Passelecq, pp. 106, 169, 195/6, 279, 359; J. Pirenne-Vauthier, p. 56. 

58 Qn April 5, 1922, the Belgian worker Jules-Hector Loriaux brought test action against 
Germany before the Belgian-German Mixed Arbitration Tribunal set up under Art. 304 
of the Treaty of Versailles. He claimed to have been subjected together with other Belgians 
‘*4 des véritables tortures” in order to sign a labor contract and, owing to the maltreatment, 
to be permanently incapacitated for work. The Tribunal (decision of June 3, 1924) declared 
itself incompetent to decide upon the claim insofar as it was based on a forced labor contract 
because the contract was ‘‘based primarily on violence systematically exercised on a whole 
portion of the civilian population”; such acts of violence constitute ‘the gravest violation 
of the law of nations”; but indemnification for the wrong suffered by the claimant was 
covered by the German reparation payments pursuant to No. 8 of Annex I to Part VIII of 
the Treaty of Versailles (Recueil des décisions des Tribunaux Miztes, Vol. IV, p. 686). In 
other cases (which did not refer to deportees) the Mixed Arbitral Tribunals had defined their 
jurisdiction more broadly, notably the French-German tribunal in Société Vinicole de 
Champagne c, Consorts de Mumm, decision of March 4, 1921, Recueil, Vol. 1, p. 23, and the 
Belgian-German tribunal in Milaire v. Etat Allemand, decision of Jan. 13, 1923, Recueil, Vol. 
II, p. 715. In July 1925 the German Government agreed with a federation representing 
former Belgian deportees to pay them a lump sum indemnification of 24 million francs, sub- 
ject to the approval of the Mixed Arbitral Tribunal: The Times, London, July 14, 1925, 
quoted in A. J. Toynbee, Survey of International Affairs, 1924, London, 1926, p. 401. Also 
Oppenheim-Lauterpacht, p. 352. 59 Report, p. 115. 
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here raised is, therefore, important in connection with claims foreign workers 
may make on the basis of the contracts. 

4) ‘“‘Transformed”’ prisoners of war. International law forbids the de- 
portation of civilians from territory under belligerent occupation and their 
employment on war work for the hostile power. Hence there exist no 
codified regulations concerning the conditions of employment if such 
measure is taken nevertheless. Making use of this fact, Germany treated 
a large portion of its prisoners of war as if they had been civilian ‘foreign 
workers.’”’ This practice aimed not so much at legalizing German policy 
as at avoiding obligations under international treaties. It was applied to 
several hundreds of thousands of prisoners, mainly French, Polish and 
Russian. To change a person’s status from prisoner to civilian “foreign 
worker’’ was, in some respects, advantageous from the German point of 
view. It lent itself to be represented as a conciliatory gesture and at the 
same time it was construed as releasing the Reich, as far as prisoners covered 
by the Geneva Convention of 1929 were concerned, from obligations and 
responsibilities laid down in that convention—for example, to grant them 
food rations equivalent in quantity and quality to that of the depot troops 
(Art. II, 1); not to compel officers to work (Art. 27, 1); to abide by the 
limitations on disciplinary punishments which may be inflicted on a prisoner 
of war, and by the provisions concerning judicial proceedings against them 
(Art. 54 ff., 60 ff.); to permit protecting neutral powers to exercise control 
over the treatment of the prisoners of war, and the International Red Cross 
Committee to perform its humanitarian work for their protection (Art. 
86 ff.); etc. The measure was construed as abrogating the prohibition to 
employ a prisoner of war on work for which he is physically unsuited (Art. 
29) or which is unhealthy or dangerous (Art. 32; 1), the provisions concern- 
ing working time, weekly rest periods, and pay (Art. 30, 34), and, most 
important of all, the restrictions concerning the type of work which may be 
requested from a prisoner of war.®° 

To deprive prisoners who fall under the Geneva Convention of 1929 of 
these rights and guarantees without actually liberating them, constitutes a 
gross violation of international law for the convention regulates the rights 
and duties of the detaining power and the prisoners until the latter are 
actually liberated and repatriated.“ If the detaining power could, during 
hostilities, change the status of the prisoners without releasing them, and 
thereby free itself from its obligations, the Convention would be meaningless. 


6° His work must have “‘no direct connection with the operations of the war. In partic- 
ular, it is forbidden to employ prisoners in the manufacture or transport of arms or muni- 
tions of any kind, or on the transport of material destined for combatant units” (Art. 31, 1). 

6t The Convention knows only the following ways of ‘‘ending the captivity”: a) direct 
repatriation during hostilities; b) accommodation (l’hospitalisation) during hostilities; c) 
liberation and repatriation after conclusion of an armistice or of peace; d) “liberation on 
parole” as provided for in Art. 10-12 of the Hague Regulations of 1899 and 1907. 
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The situation is in the main the same with respect to prisoners of war of 
a country which, while not a party to the Geneva Convention of 1929, is a 
party to the Hague Regulations of 1899 and 1907. By concluding the 
Geneva Convention, “‘it was not intended to abrogate or replace the (Hague) 
Regulations . . . but rather to amplify and extend them.’ ® The pro- 
visions of the Hague Regulations are far less extensive and on important 
points less benevolent to the prisoners. But they contain (as, indeed, the 
Brussels Declaration of 1874 contained) many of the essential principles of 
the Convention of 1929, in particular the prohibition to employ prisoners of 
war on work connected with the operations of war. The provisions of the 
Hague Regulations protecting, on the one hand, prisoners of war and, on the 
other hand, enemy civilians, may not be circumvented by changing the 
status of prisoners into an in-between situation in which they would lose 
both the rights of prisoners of war and of enemy civilians. 

* * 


Unfortunately the machinery of the immediate past for the enforcement 
of international law was not able to prevent Germany’s war labor policy, 
just as it was not able to prevent the war. But the fact that the Third 
Reich saw itself compelled to engage on this labor policy contains an en- 
couraging lesson for the future, and a warning to would-be aggressors. 

After most systematic preparation,*‘ Germany entered the war much 
more strongly armed than its opponents, and with its formidable industrial 
apparatus fully geared for war. In spite of this exceptionally favorable 
situation the manpower requirements of modern warfare proved so great 
that Germany had to rely, throughout World War II, on the labor of many 
subjugated territories. 

But it must be realized that it was only Germany’s extraordinary military 
successes, gained in the early phases of the war, which put these foreign 
resources at its disposal. In the future, with the effective functioning of 
the United Nations Organisation for immediate concerted action against 
threatened aggression, a potential aggressor could hardly hope to gain the 
military successes which would enable him to put a similar policy into 
practice. 


& J. W. Garner, in this JourNAL, Vol. XXVI (1932), pp. 808/9. See also F. W. Heine- 
mann, Das Kriegsgefangenenrecht im Landkriege nach moderner vilkerrechtlicher Auffassung, 
Krefeld 1931, pp. 50, 53. 

& Art. 6 (1) Hague Regulations. Regarding required standards of food, quarters, and 
clothing of prisoners of war, see Art. 7. It must also be pointed out that ‘‘the principles of 
the law of nations, as they result from the usages established between civilised nations, from 
the laws of humanity, and the requirements of the public conscience” (general clause in the 
preamble to the Hague Convention) apply fully to captives whose legal position is governed 
not by the Geneva Convention but only by the Hague Convention. 

% “Without the achievements of the years 1933-1938 we should hardly have been in a 
position to wage this war in so powerful and manly a fashion as we have done” (declaration 
of the head of the German Labor Front, Dr. Robert Ley, Nov. 30, 1944, Deutsches Nach- 
richten Bureau, Nov. 30, 1944). 
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II. TRANSFER OF CIVILIAN MANPOWER FROM SUBJUGATED TERRITORY 


The German wartime deportations of enemy civilians were illegal because 
Germany lacked a valid right to remove these persons from their lands 
and because the purpose of the deportations was illegal. Insofar as their 
treatment fell below the accepted minimum standards of decency and 
humanity the deportations were also for this reason illegal under inter- 
national law. We have now to examine whether the legal situation is 
different with regard to the contemplated employment of German civilians 
for the reconstruction of war-torn areas of the United Nations. 

The employment of Germans can be organized under the following four 
forms: a) employment of prisoners of war; b) employment of war criminals; 
¢) voluntary employment; d) employment through compulsory conscription 
of civilians. 

The three first-mentioned forms need little comment. Voluntary employ- 
ment abroad would be a special case of organized temporary migration. 
That war crimes in the technical sense, i.e., violations of the laws and cus- 
toms of war, may be punished by forced labor abroad follows from the fact 
that this is a milder penalty than death, which is an established penalty for 
the more serious of such offenses. ‘‘All war crimes may be punished with 
death, but belligerents may, of course, inflict a more lenient punishment, or 
commute a sentence of death into a more lenient penalty. . . . If a bellig- 
erent has a right to pronounce a sentence of capital punishment, it is 
obvious that he may select a more lenient penalty and carry it out even 
beyond the duration of the war.’”’® The charter of the Military Inter- 
national Tribunal of August 8, 1945, agreed upon between Great Britain, 
the United States, Soviet Russia and France, provides that in addition to 
“war crimes, namely, violations of the laws and customs of war,” also 
“crimes against peace” and “‘crimes against humanity”’ are punishable by 
“death or such other punishment as shall be determined by [the Tribunal] 
to be just.” One form of punishment can be forced labor. Finally, as far 
as prisoners of war are concerned, the Geneva Convention of 1929 stipulates 
(Art. 75, 1) that “the repatriation of prisoners shall be effected as soon as 
possible after the conclusion of peace.’’ Until the prisoners are repatriated 


% Oppenheim-Lauterpacht, Vol. II, p. 460/1. 

The preamble to the Charter of the Military International Tribunal appropriately 
points out that ‘‘the United Nations have from time to time made declarations of their in- 
tention that war criminals shall be brought to justice.’”” These declarations were not lim- 
ited to war crimes in the technical sense, but referred generally to “barbaric crimes,” “‘atroc- 
ities which have violated every tenet of Christian faith,” ‘unheard-of crimes,” ‘barren 
horror,” etc. See Churchill-Roosevelt declaration of Oct. 25, 1941, Declaration on behalf 
of the Governments of eight Occupied Countries and on behalf of the Free French National 
Committee, London, Jan. 13, 1942, note of Mr. Molotov of Apr. 27, 1942, Declarations by 
Mr. Roosevelt of Oct. 7, 1942, and of the United States Government of Aug. 29, 1943, Mos- 
cow Declaration of Oct. 30, 1943, (Royal Institute of International Affairs, Bulletin of Inter- 
national News, 1942, pp. 50, 961, Information Bulletin of Embassy of USSR, Washington, 
D. C., Apr. 27, 1942, Department of State Bulletin, Vol. IX, p. 150), ete. 
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their rights and duties continue to be ruled by the Convention. They can, 
therefore, be compelled to work, even after the cessation of hostilities, under 
the conditions laid forth in the Convention. The Hague Regulations of 
1899 and 1907 do not deal with this point; but since the Geneva Convention 
of 1929 is the more recent and more lenient law it is fair to interpret the 
Hague Regulations in the sense that prisoners covered by them but not by 
the Geneva Convention, can also be compelled to work, under the conditions 
contained in the Hague Regulations, until they are repatriated after the 
conclusions of peace. 

There remains the question whether Germans who do not fall under either 
of the categories just mentioned can be recruited for reconstruction work on 
United Nations territory. 


Difference between Belligerent Occupation and Post-Surrender Occupation 


Germany’s military defeat, its unconditional surrender, and the collapse 
and disintegration of its governmental structure resulted in the transfer of 
sovereignty over Germany to the Allies. Together, these events constituted 
subjugation,®’ meaning the temporary suspension of Germany as a govern- 
mental entity. According to the declared intentions of the Allies, the sub- 
jugation was to be of limited, though indefinite, duration; only a portion of 
the subjugated territory shall be annexed; and at an as yet undetermined 
date, Germany shall reémerge as a State and sign a peace treaty. The 


following remarks refer only to the period between May 8, 1945, and Ger- 
many’s reémergence as a State. This period may be called ‘‘the post- 
surrender period.”’ 

Through the subjugation of Germany the outcome of the war has been 


%® British policy in regard to German prisoners of war held in Great Britain was described 
as follows by the Secretary of State for War, Mr. Lawson: ‘‘Only prisoners of war who are on 
medical grounds permanently unfit for employment are now being returned to Germany; 
members of the SS. and suspected war criminals are excluded from such repatriation”’: 
Hansard, Oct. 16, 1945, col. 974. 

It is not generally known that Germany kept Russian prisoners of war and internees for 
several years after the end of World WarI. In 1921 the International Labor Office received 
protests concerning their treatment in the German internment camps from a Committee 
of Members of the Russian Constituent Assembly, the International Federation of Trade 
Unions, and a group of prisoners in the Lichtenhorst camp. With the approval of the 
German Government a representative of the International Labor Office visited the German 
camps of Wiinsdorf, Cottbus, Lichtenhorst and Zelle, in February, 1922, inquired into the 
living and working conditions of the inmates, and made suggestions concerning measures for 
their relief. G. A. Johnston, International Social Progress, London, 1924, pp. 220-1. 

87 ““Subjugation” is not always used in an identical sense but the disagreement is merely 
terminological. In accordance with Oppenheim-Lauterpacht, Vol. II, p. 470, subjugation 
is here meant to describe the situation which follows conquest. McNair uses the term some- 
what differently when he states: ‘‘ International law recognizes three stages which normally 
occur in the process of conquest: (a) invasion; (b) occupation; and (c) transfer of sovereignty 
by means of a treaty of cession, or as a result of subjugation without cession.”’ (‘‘ Munici- 
pal Effects of Belligerent Occupation” in Law Quarterly Review, Jan. 1941, p. 34.) 
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decided in the most definite manner possible.** One of the prerogatives of 
the Allies resulting from the subjugation is the right to occupy German 
territory at their discretion. This occupation is, both legally and factually, 
fundamentally different from the belligerent occupation contemplated in 
the Hague Regulations, as can be seen from the following observations. 
The provisions of the Hague Regulations restricting the rights of an oc- 
cupant refer to a belligerent who, favored by the changing fortunes of war, 
actually exercises military authority over enemy territory and thereby 
prevents the legitimate sovereign—who remains the legitimate sovereign— 
from exercising his full authority. The Regulations draw important legal 
conclusions from the fact that the legitimate sovereign may at any moment 
himself be favored by the changing fortunes of war, reconquer the territory, 
and put an end to the occupation.®® ‘‘The occupation applies only to 
territory where such authority [i.e., the military authority of the hostile 
state] is established and can be exercised”’ (Art. 42, 2)7° In other words, 
the Hague Regulations think of an occupation which is a phase of an as yet 
undecided war.”! Until May 7, 1945, the Allies were belligerent occupants 
in the then occupied parts of Germany, and their rights and duties were 
circumscribed by the respective provisions of the Hague Regulations. As a 
result of the subjugation of Germany the legal character of the occupation 
of German territory was drastically changed. The occupants do no longer 
act in lieu of ‘‘the legitimate sovereign.’”’ They themselves exercise sov- 


ereignty. There is no legitimate German sovereign who is merely waiting, 


68 The situation created by Germany’s subjugation differs fundamentally from the situa- 
tion created by an armistice. An armistice merely suspends hostilities. If either party 
seriously violates the armistice the other party has ‘‘the right to denounce it and even in 
case of urgency, to recommence hostilities at once,” i.e. without formal denunciation. Un- 
der the armistice of Nov. 11, 1918, the German Government in June 1919 actually consid- 
ered denouncing the armistice and resuming the war. Now, Germany cannot ‘‘denounce” 
the surrender. If it were to resume hostilities its armed forces would not enjoy the protec- 
tion of the laws and customs of war but could be treated as criminals. 

69 Oppenheim-Lauterpacht, Vol. IT, pp. 345, 348. ‘‘The legal justification (Rechtsgrund) 
of the occupatio bellica lies in the mere fact that the territory is occupied: the occupant takes 
the territory into possession, not on the basis of a legal title but on the basis of his power.” 
O. Bamberger, Occupatio Bellica im Landkrieg, Freiburg i.B., 1909, p. 13. 

70 “The power of the occupant is of a precarious nature and may, therefore, come to an 
end at any time. A minor battle, nay an unfavorable skirmish can suffice to force him to 
leave the occupied territory” (S. Cybichowski, Das V élkerrechtliche Okkupationsrecht in 
Zeitschrift fiir V élkerrecht, 1936, p. 297). At the first Hague*Conference the German dele- 
gate, Col. von Schwarzkopf, attempted to have this provision eliminated from the Regula- 
tions, arguing that an interruption of the occupation due, e.g., to a temporary success of a 
“rebellion,” should not be permitted to curtail the territorial jurisdiction of the occupant 
(Protocols, Vol. III, p. 117). 

"1 Oppenheim-Lauterpacht, Vol. II, p. 278, defines ‘‘occupation and administration of 
the enemy territory” as one of the methods—the other being the defeat of the enemy armed 
forees—for the achievement of ‘‘the purpose of war, namely, the overpowering of the 
enemy.” 
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merely prevented from exercising his power. Whatever powers German 
authorities have during the post-surrender period, they must be construed as 
deriving from and delegated by the Allies. As a consequence of the doctrine 
that during belligerent occupation the sovereignty of the absent legitimate 
Government is merely suspended, the occupant must ‘‘respect, unless 
absolutely prevented, the laws in force in the country.”’ But under the 
post-surrender occupation the abrogation instead of the preservation of 
National Socialist law is one of the principal aims of the Allies. 

The difference between the two types of occupation would be most ap- 
parent in case of withdrawal of the occupation forces. Had, for example, 
the German occupation forces voluntarily withdrawn from the Netherlands 
during the war, the German occupation regime would automatically have 
come to an end. But if the present occupation of Germany were not 
“effective” or if the Allies would withdraw their occupation forces, their 
prerogatives over Germany would not be affected. During the post- 
surrender period, neither the extent nor the duration of the rights of the 
Allies is conditional upon establishing or maintaining an occupation,— 
whereas this is the first and foremost prerequisite for the exercise of the lim- 
ited prerogatives of the belligerent occupant. The occupation of Germany 
is, in legal contemplation, only an incidental aspect of the post-surrender 
situation. Under belligerent occupation, the occupant’s limited powers 
derive from the physical fact of military occupation; under the post-surrender 
occupation, the right to occupy derives from the occupant’s unlimited 
powers. It is the essence of the provisions of the Hague Regulations con- 
cerning enemy civilians that the belligerent occupant does not possess sov- 
ereignty over them; whereas it is the essence of the legal situation prevailing 
during the post-surrender period that the Allies possess sovereignty over 
Germany. 


The Different Purpose 


The formal posver of the Allies to issue binding orders for the German 
population is, however, only one aspect of the problem. In judging the 
legality, under international law, of the recruitment of German civilians for 
the reparation of war damages, the purpose of such measure is of equal 
importance. In fact, whoever would leave the purpose out of consideration 
and would merely stress the power of the Allies—though this power is not 
only physical but also legal—to issue binding law for the Germans would 
paint a distorted picture. The case for the recruitment of German man- 
power would, indeed, be a weak one if it were based only on the “right of 
the victor.’ The public conscience of our age is very alert on this point. 
It not only, in the words of Mr. Justice Jackson, utterly renounces and 
condemns aggressive war as an instrument of policy; ” it even watches very 
carefully over the use which the law-abiding States make of a victory gained 


72 Statement on the signing of the War Crimes Agreement of Aug. 8, 1945: The New York 
Times, Aug. 9, 1945. 
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over a law-breaking State. This aversion to aggressive war and the abuse 
of force—a strong influence in shaping international law—makes it necessary 
to distinguish carefully between lawful and unlawful purposes in the use 
of force. 

Here, then, lies the most essential difference between the recruitment of 
foreign workers for German war work on the one hand, and the contemplated 
recruitment of Germans for Allied reconstruction work on the other hand: it 
is the difference between the purposes of these measures. In the first case, 
the purpose was unjustifiable under the law of nations; in the other, the 
purpose is just. The Third Reich conscripted citizens of countries which it 
had overrun and against which it continued to wage a war of aggression: it 
forced the conscripts to help it in this very endeavour. The Allied measure 
aims at serving a purpose fully acknowledged by international law, namely 
to obtain at least partial reparation for damages caused by unlawful be- 
haviour. 

Why do the Hague Regulations narrowly limit the occupant’s right to 
demand services from the enemy population? Why do the Brussels Draft 
Declaration of 1874, the Hague Regulations, and the Geneva Convention 
of 1929 forbid the detaining power to employ prisoners of war on work 
directly connected with military operations? Why was the German de- 
portation policy in both world wars so unanimously condemned? Because 
civilised nations consider it illegal for a belligerent to procure for itself an 
unfair advantage over his opponents by forcing enemy citizens to help in 
the war against their own countries. International law rejects as immoral 
any compulsion to perform a protracted series of acts, which, objectively, 
constitute treason. It is utterly obnoxious to international morality to 
confront an enemy citizen with the loathsome dilemma of violating his 
loyalty to his own country, or risking punishment and death. By forcing 
foreign workers to produce the implements for Germany’s war against their 
own countries Germany conspicuously increased its own war-making ca- 
pacity; thereby it proportionately increased the loss of lives and wealth of 
its opponents, and proportionately prolonged its rule over the home terri- 
tories of the labor conscripts. The work performed by the deportees 
delayed their own release. 

If German manpower is recruited for reconstruction work on behalf of 
the Allies, the purpose of such measure would not be to secure for Germany’s 
enemies any unfair advantage. The Germans are not asked to perform work 
detrimental to Germany. There is no collision between their duties toward 
their own fatherland, and their duties toward their foreign employers or the 
comity of nations.” By contributing, to some extent, to the repair of the 


It may be noted that during the Ruhr occupation leading German jurists, backed by 
the Reich Government and the German Supreme Court, asserted that a collision existed 
between the moral duty of German citizens to obey instructions of the Reich Government 
to sabotage the French efforts to exact reparations, and the demands made by the French 
occupation authorities under the Treaty of Versailles. This dilemma, it was asserted, could 
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devastations in non-German countries caused by Germany’s war of aggres- 
sion the workers would not only fulfil a moral and legal obligation fully 
recognized by international law but would by the same token hasten Ger- 
many’s eventual political recovery. In every respect, the situation is the 
opposite from the situation which prevailed under Germany’s wartime 
deportation policy. 


The Conditions of Employment 


Public opinion in the United Nations has agreed on the need for German 
labor reparations. In the countries which have felt the full impact of the 
National Socialist methods of warfare the demand is particularly general 
and elementary. There are indications that the demand finds understand- 
ing in Germany itself. Perhaps, there will be much less need for compulsion 
than is sometimes assumed. Immediately after the end of the last war, the 
German trade unions spontaneously acknowledged Germany’s obligation 
to help in the rebuilding of the devastated regions of France and Belgium, 
and declared that German workers were ready to perform on the spot.” 

The objections which, outside of Germany, are raised against German 
labor reparations are in the main directed not against the scheme itself but 
are based on apprehension lest the Germans should receive treatment 
comparable to that which the Allied workers had received from the Third 
Reich. On this point President Roosevelt declared in an address to the 


Foreign Policy Association in New York, in October, 1944: ‘‘The German 
people are not going to be enslaved. Why? Because the United Nations 
do no traffic in slavery. But it will be necessary for them to earn their 
way back, earn their way back into the fellowship of peace-loving and law- 
abiding nations.””** Pursuant to the generally accepted principles of inter- 


rightfully be solved by obeying the Reich Government, rather than the occupying power. 
The doctrine was upheld before French military courts, e.g., in the trial against Fritz Thys- 
sen and other leaders of the Rhenish Westphalian coal industry accused of having sabotaged 
the supply of ‘‘reparation coal,’ and in a similar trial against directors and workers of the 
Krupp Works in Essen. A. Finger, Der Krupp Prozess, Stuttgart, 1923, p. 6. 

74 Hedwig Wachenheim, ‘‘The Use of German Labor for Reconstruction,” in American 
Labor Conference News Letter of May 22, 1945, published by the American Labor Conference 
on International Affairs, New York, N. Y. 

7 See also testimony of Mr. Bernard M. Baruch before the Senate Committee on Mili- 
tary Affairs on June 22, 1945: 

“Mr. Baruch: . . . [Germany’s] principal payment will have to be in labor. All the 
countries seem to want it so, and I would let them have it. 

“The Chairman (Sen. Elbert D. Thomas): Mr. Baruch, can we avoid, in using labor 
reparations, labor slavery? 

“Mr. Baruch: . . . I do not think that anyone has in mind the establishment of slave 
labor; I do not suppose the United Nations will undertake anything of that kind.’’ (Hear- 
ings before a Subcommittee of the Committee on Military Affairs, United States Senate, 
79th Congress, First Session, pursuant to Senate Resolutions 107 (78th Congress) and Sen- 
ate Resolutions 146 (79th Congress) authorizing a study of war mobilization problems. 
Part 1, June 22, 1945, Washington, D. C., 1945, p. 14). 
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national law, inhuman treatment of the recruited German workers would 
constitute a violation of the law of nations. But if they are treated ac- 
cording to the generally accepted standards of decency and humanity, Allied 
measures ordering the recruitment of German manpower for the reconstruc- 
tion of devastated Allied territories are to be considered in accordance with 
the demands of international law. 


THE INTERNATIONAL ORGANIZATIONS IMMUNITIES ACT 


By LAWRENCE PREUSS 
University of Michigan 


On December 29, 1945 the International Organizations Immunities Act 
entered into force.! 


Purposes of the Act 


This legislation constitutes belated recognition of the need for granting to 
international organizations of which the United States is a member, and to 
their personnel, a legal status which is adequate to ensure the effective 
performance of their functions and the fulfillment of their purposes. It will 
“not only protect the official character of public international organizations 
in this country,” as the Senate Committee on Finance has stated, “but it 
will also tend to strengthen the position of international organizations of 
which the United States is a member when they are located or carry on their 
activities in other countries.’”’? The principal purposes served by the Act 
are the following: (a) to make possible a consistent and equitable treatment 
for some of the older organizations now functioning on United States terri- 
tory, with respect to whose legal status the United States has contracted no 
conventional obligations, and which will probably not be brought into 


relationship with the United Nations;* (b) to implement commitments or 
obligations toward UNRRA,‘ FAO ‘ and other organizations in being or to be 
established,* and to whose constituent instruments the United States is a 


1 Public Law 291, 79th Cong. [Ch. 652, 1st Sess.]; the bill which resulted in the act was 
introduced by Mr. Doughton on Oct. 24, 1945 as H. R. 4489; text below, Supplement, p. 85. 
On Nov. 21, 1944, Mr. Doughton had introduced a bill (H. R. 5512, 78th Cong., 1st Sess.) 
which applied only to UNRRA, and which “‘died” in the Committee on Ways and Means. 

2 Senate Report No. 861, 79th Cong., 1st Sess. [to accompany H. R. 4489], p. 2. 

8 This is of special importance in the case of the Pan American Union, whose Governing 
Board, by a resolution adopted June 7, 1944, had requested that the Union and its personnel 
be granted a status similar to that enjoyed by the League of Nations and its staff under 
Article 7 of the Covenant. See Report of the Special Committee of the Governing Board 
appointed to Study the Juridical Status of the Pan American Union and of its personnel, 
Washington, 1944. 

4 Resolutions 32-34 and 36 of the First Session of the Council of UNRRA. 

5 Art. VIII, par. 4, and Art. XV of the Constitution of the Food and Agriculture Or- 
ganization. 

6 Article IX, Articles of Agreement of the International Monetary Fund; Article VII, 
Articles of Agreement of the International Bank for Reconstruction and Development; 
Article XII, Constitution of the Educational, Scientific, and Cultural Organization of the 
United Nations; Art. 1, Sec. 4, Interim Agreement on International Civil Aviation. 

See Philip C. Jessup, ‘“‘Status of International Organizations: Privileges and Immunities 
of their Officials,” this JouRNAL, Vol. 38 (1944), pp. 658-662; and A. K. Kuhn, ‘United 
Nations Monetary Conference and the Immunity of International Agencies,” same, pp. 
662-667. 
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party or a signatory; and (c) to establish a minimum or basic standard of 
treatment for the United Nations and its personnel, subject to such modifi- 
cations as may be made necessary by the terms of the agreements contem- 
plated under Article 105 of the Charter. 


” General Law and Practice of the United States 


Although the United States has recognized the legal capacity of public 
international organizations, it has taken the position that there exists no 
obligation under customary international law to extend to such organizations 
the privileges, exemptions, and immunities accorded to foreign governments. 
It consequently has declined to grant to their officers and employees any 
special legal status, whether it be that of foreign diplomatic agents or of 
non-diplomatic government officials. International organizations have 
tended to claim a governmental status and to demand at least ‘foreign 
government official” treatment for their functionaries, but these demands 
have been uniformly resisted on the grounds that no basis for such claims 
has been developed in customary international law, that any special status is 
as yet dependent upon treaty or upon the municipal law and practice of the 
state concerned, and that there is, therefore, no justification under the law of 
the United States for conceding any privileged position to international 
organizations and their personnel in this country.? The general attitude 
which has been assumed by the United States Government is expressed in an 
opinion given by the Department of State in reply to an inquiry by the 
British Embassy as to the status of officials of the League of Nations in the 
United States: 


. . . Under customary International Law diplomatic privileges and 
immunities are only conferred upon a well defined class of persons, 
namely those who are sent by one state to another on diplomatic mis- 
sions. Officials of the League of Nations are not, as such, considered 
by the Department to be entitled to such privileges and immunities 
under generally accepted principles of International Law but only 
under special provisions of the Covenant of the League which can have 
no force in countries not members of the League. 

In the estimation of this Department the executive authorities of 
this Government would not be warranted, under our law which is 
declaratory of International Law, in according to officials of the League 
of Nations diplomatic privileges and immunities in the United States 
since such persons are not comprehended in the definition of diplomatic 
officers contained in our Statutes.° 


7 For discussion of this point, see L. Preuss, ‘‘ Diplomatic Privileges and Immunities of 
Agents Invested with Functions of an International Interest,” same, Vol. 25 (1931), pp. 
695, 696. 

°U.S. For. Rel., 1929, Vol. I, p. 414; see also Green Hackworth, Digest of International Law, 
Vol. IV, p. 423. On the status of officials of the League in the territories of non-member 
States, see, in general, Martin Hill, 7mmunities and Privileges of International Officials: The 
Experience of the League of Nations (to be published shortly by the Carnegie Endowment for 
International Peace). 


‘ 
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Demands by alien officers of international organizations that their position 
be assimilated to that of officials of foreign governments have arisen most 
frequently under Section 116 (h) of the Internal Revenue Code, which 
exempts from Federal income tax the salaries received by such persons as 
compensation for services rendered in the United States to their respective 
governments. The international organizations have generally taken the 
position that since they are associations of states whose funds are contributed 
by member governments, their officials should have the same exemption 
from taxation of their income as that enjoyed by the officials of foreign 
governments in the United States. In rejecting this reasoning, the Treasury 
has held that international organizations are not “foreign governments” 
within the meaning of the Code; and that although the income of their 
officials is, with the exception of the contribution of the United States, de- 
rived from the funds of foreign governments, it is nevertheless considered as 
originating from sources within the United States, since it is received as 
compensation for personal services performed therein.°® 


Provisions of the Act 


The benefits provided in the International Organizations Immunities Act 
are extended only to public international organizations ‘‘in which the United 
States participates pursuant to any treaty or under authority of any Act ef 
Congress authorizing such participation or making an appropriation for such 
participation, and which shall have been designated by the President through 
appropriate Executive order. . . (Title 1, Sec. 1.) The authority granted 
herein was exercised by the President on February 19, 1946, when he issued 
an order designating the following organizations as entitled to the privileges, 
exemptions and immunities conferred by the Act: 

The Food and Agriculture Organization 
The International Labor Organization 
The Pan American Union 


The United Nations 
The United Nations Relief and Rehabilitation Administration !° 


The method of enumerating the principal organizations now functioning or 
about to be established on United States territory was chosen for reasons of 
administrative convenience. There are numerous organizations which 


The refusal of the United States to grant immunities is not based upon its non-member- 
ship in any particular organization, but upon the lack of any statutory basis for the extension 
of governmental privileges and immunities to any international organization whatever. 
This is shown by its failure to accord diplomatic status to the officers of the Pan American 
Union. See Hackworth, Digest, Vol. IV, p. 423. 

® Although they are denied exemption from taxation, officials of the League and other 
international institutions are, as “distinguished foreign visitors . . . designated by the 
Secretary of State,’ granted customs courtesies and free entry privileges. Same, pp. 423, 
586. 

10 Executive Order 9698, Fed. Reg., Vol. 11, No. 36 (Feb. 20, 1946), p. 1809. 
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might fall within the scope of the Act, and the examination of their separate 
claims prior to issuing the first order would have resulted in delaying con- 
siderably the conferring of immunities upon those major organizations which 
are clearly entitled thereto. The order provides a procedure whereby or- 
ganizations not included in the first list may submit their applications to the 
Secretary of State, who, acting on the basis of such information as he may 
require, shall make appropriate recommendations to the President." 

The Act further authorizes the President to withhold or withdraw from 
any organization, or from its officers and employees, any of the privileges, 
exemptions or immunities provided therein, or to condition or limit their 
enjoyment. In the event of abuse of the benefits of the Act by any particu- 
lar organization or its officers, the President may revoke its designation 
altogether."2 The power to withhold or withdraw particular benefits is to be 
exercised ‘‘in the light of the functions” of the organization concerned, and, 
according to the report of the Senate Committee on Finance, is intended to 
“permit the adjustment or limitation of the privileges in the event that any 
international organization should engage, for example, in activities of a 
commercial nature.” 

The legal personality of international organizations is recognized in the 
provision that they shall, to the extent consistent with the instrument 
creating them, possess the capacity: (a) to contract; (b) to acquire and 


Tn an explanatory statement issued by the Department of State the following require- 
ments for applicant organizations are prescribed: 


1. The applicant organization, and its officers and employees, must be doing sufficient 
business in the United States to warrant granting them the privileges of the legisla- 
tion, and their activities must be such as reasonably to require the said privileges. 
In — this will mean that the organization must have an office and staff located 
within the United States. _ ae 

. The Government of the United States must be a participating member in the ap- 
licant organization. ; 
he participation of the Government of the United States must be pursuant to a 
treaty or under the authority of an Act of Congress authorizing such participation or 
making an appropriation for such 

4. The applicant organization must be composed principally of governments, as dis- 
tinguished from private organization, as members. jmeeretcek) 

5. fea applicant organization must not be scheduled for liquidation in the immediate 

uture. 
Department of State, Press Release, No. 128, Feb. 20, 1946. 

2 The power of revocation may also be exercised ‘‘for any other reason,” which presum- 
ably would include the cessation of the activities of a particular organization. See Senate 
Report No. 861, 79th Cong., Ist Sess., p. 2. 

3 Same, p. 2; see also remarks by Senator Taft, Congressional Record, Vol. 91, No. 227 
(Dec. 20, 1945), p. 12608. The principal utility of this provision would seem to reside in 
that it permits of adapting the extent of the benefits conferred upon any particular organiza- 
tion to the requirements of the instrument by which it is established and its status defined. 
Note, for example, that the International Monetary Fund and the International Bank, by 
reason of differences in the nature of their operations, have differing immunities with respect 
to judicial process. Art. IX, Secs. 2-4, Articles of Agreement of the Fund; and Art. VII, 
Secs. 2-4, Articles of Agreement of the Bank; also Jessup, as cited (note 6, above), pp. 
659-660. 
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dispose of real and personal property; and (c) to institute legal proceedings 
(Title 1, Sec. 2 (a)). International organizations, their property, and their 
assets are declared to have the same immunity from suit and from every 
form of legal process as is enjoyed by foreign governments, except to the 
extent that such immunity may be expressly waived for the purpose of any 
proceedings or by the terms of any contract (Sec. 2 (b)). Their property 
and assets are to be immune from search, unless such immunity shall be 
expressly waived, and from confiscation; and their archives are to be in- 
violable (Sec. 2 (c)). They are to be entitled to the privileges, exemptions 
and immunities accorded under similar circumstances to foreign govern- 
ments, insofar as concerns: (a) customs duties and internal revenue taxes 
imposed upon or by reason of importation; (b) the registration of foreign 
agents; and (c) the treatment of official communications (Sec. 2 (d)).  In- 
ternational organizations are further exempted from: (a) taxation from 
income derived from sources within the United States (Sec. 4 (a, b)); ® (b) 
social security taxes and the collection of tax at the source on wages (Sec. 4 
(e-e)); (c) the Federal communications tax and taxes on transportation of 
persons and property, and various other taxes (Sec. 4 (f-h), Sec. 5); '® and 
(d) all property taxes imposed by or under authority of any Act of Congress, 
including such as are applicable to the District of Columbia (Sec. 6).!7 


14 Compare the Canadian T'reaties of Peace (Status of the International Labour Office) Order, 
Aug. 14, 1941, Sec. 5 (1) of which provides that the ILO shall have, in the absence of express 
waiver, immunity from any suit or proceeding ‘“‘other than a proceeding by way of set-off, 
counter-claim or cross-action. . . .” 

18 The exemption relating to taxation of income is made effective for taxable years begin- 
ning after Dec. 31, 1943, apparently for the purpose of covering UNRRA from the com- 
mencement of its activities. 

16 No exemptions from any Federal excise or tax are accorded unless they are specifically 
referred to in the Act, which is, in this respect, less liberal than the law and practice regarding 
exemptions accorded to foreign governments and diplomatic officials. See Hackworth, 
Digest, Vol. IV, pp. 570-576. 

17 The bill (H. R. 4489) as originally introduced provided that international organizations 
should be entitled to the same exemptions from State and local taxes as is enjoyed by the 
United States Government. This provision was stricken from the bill by the Senate Com- 
mittee on Finance on the grounds that exemption from such taxes cannot be provided by 
Federal legislation (in the absence of treaty), and that, therefore, ‘‘this matter should 
properly be dealt with by the State and local authorities.” Senate Report No. 861, 79th 
Cong., Ist Sess., p. 5. In this respect the Act falls short of compliance with the provisions 
for tax exemption contained in certain agreements now in force. Art. IX, Sec. 9 (b) of the 
Articles of Agreement of the International Monetary Fund, for example, provides that the 
Fund shall be ‘‘immune from all taxation” in the territory of a member state. It would 
have been appropriate to have included in the Act provision for exemption from State and 
local taxation wherever required by the terms of any treaty or other international agreement, 
thus avoiding all question as to whether treaty exemptions are self-executing. This problem 
will become acute with the establishment of the seat of the United Nations in this country. 
Any exemptions from State and local taxation accorded to the United Nations by treaty or 
other agreement should be implemented by Federal legislation, and should not be left to be 
dealt with by intercession of the Department of State with the State authorities, by possibly 
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The remaining provisions of the Act relate to the privileges, exemptions 
and immunities of persons designated by foreign governments to serve as 
their representatives in or to international organizations; officers and em- 
ployees of such organizations; members of the immediate families of the 
foregoing who reside with them; and, in some cases, their employees, at- 
tendants and servants. The Act is based squarely upon the principle of 
“nationality discrimination,” and its benefits are extended to aliens only, 
except in the case of immunity for official acts, which is granted to all officers 
and employees.'* It is expressly provided that “No person shall, by reason 
of the provisions of this title, be considered as receiving diplomatic status or 
receiving any of the privileges incident thereto other than such as are specifi- 
cally set forth herein” (Sec. 8 (c)). The Secretary of State is granted what 
is in effect a right of agréation, in that no person, whether a foreign govern- 
ment representative, or an officer or employee of an international organiza- 
tion, shall be entitled to the benefits of the Act unless he shall have been 
notified to and accepted by the Secretary of State, or shall have been desig- 
nated by him, or is a member of the family or suit, or servant, of one of the 
foregoing persons (Sec. 8 (a)). He furthermore has the power to declare any 
person entitled to the benefits of the Act to be persona non grata, since he is 
empowered to require the departure of any person whose ‘‘continued pres- 
ence”’ in the United States ‘‘is not desirable” (Sec. 8 (b)). A final sanction 
is found in a provision authorizing the Secretary of State to withdraw the 
benefits of the Act from the nationals of foreign countries which fail to accord 
corresponding privileges, exemptions, and immunities to citizens of the 
United States (Sec. 9). 

For purposes of the Act representatives of foreign governments in or to 
international organizations and officers and employees of such organizations 
are placed upon an equal basis, and are entitled to: (a) immunity from suit 
and legal process relating to acts performed by them in their official capaci- 
ties and within the limits of their functions, except insofar as such immunity 
may be waived by the foreign government or international organization 
concerned (Sec. 7 (b)); (b) exemption from Federal taxation of income 
received for official services rendered to a foreign government or an interna- 
tional organization (Sec. 4 (b));!* (c) 2° exemption from customs duty on 


insufficient or conflicting State legislation, or by ‘‘agreements” of doubtful legal standing 
between the United Nations and the States of New York and Connecticut. 

18 Such immunity is not personal, and, therefore, is rightly not made dependent upon the 
nationality of the person concerned; it belongs to all agents of an entity which itself possesses 
immunity from jurisdiction. See Preuss, as cited (note 7, above), p. 706; and W. E. Beckett, 
“Consular Immunities,” in British Yearbook of International Law, Vol. XXI (1944), pp. 
38-50. 

1° This is effective with respect to taxable years beginning after Dec. 31, 1943. It will be 
noted that there is no exemption from Federal taxation other than upon official income, and 
that there is no exemption from State and local taxation. 

2° United States citizens, in accordance with the principle of ‘‘nationality discrimination,” 
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baggage and effects imported in connection with the arrival of the owner 
(Sec. 3); *! (d) exemption from social security taxes (Sec. 4 (c), Sec. 5); and 
(e) such exemptions with regard to laws regulating entry into and departure 
from the United States, alien registration and finger-printing, and registra- 
tion of foreign agents as are accorded under similar circumstances to officers 
of foreign governments (Sec. 7 (a), c—d).”* 


Adequacy of the Act in the Present Situation 


Although the present Act provides a less generous treatment than does the 
Covenant of the League of Nations and recent Canadian,* Chinese,** and 
British legislation,” it represents a great advance over the previous law and 
practice of the United States, in that it constitutes for the first time an 
adequate recognition of some of the more important obligations which the 
United States has assumed as “‘host”’ to an ever-growing number of interna- 
tional organizations.” An examination of the constituent instruments of 
specialized organizations or agencies now in existence, or which are about to 
be established, shows that that Act, in adopting as its general standard for 
international organizations the treatment accorded to foreign governments, 
conforms almost completely with the legal requirements arising out of such 
instruments. Whether the Act is adequate to meet the obligations arising 


receive no exemption. If they serve abroad as officers or employees of international or- 
ganizations, they are assimilated to ordinary private persons, and are liable to the Federal 
income tax on their official income; they are entitled, however, to exclude from gross income 
the amount of such compensation if they had a bona fide residence abroad during the entire 
taxable year. Internal Revenue Code, Sec. 116 (a). 

21 This exemption is extended to the families, suites and servants of the foregoing persons. 
The customs exemption herein provided, which does not apply to articles imported sub- 
sequent to entry, is less generous than that which is ordinarily accorded to foreign govern- 
mental officials. See Hackworth, Digest, Vol. IV, pp. 586-587. 

2 These exemptions are extended to the immediate families and employees of representa- 
tives or officers, provided that they reside with them. 

The bill, as originally introduced and as reported out by the Senate Committee on Finance, 
contained also an exemption from selective training and service. This was eliminated on the 
floor of the Senate, Senator Taft pointing out that there was no necessity for dealing with the 
matter in the present Act since the President already possessed the power to grant exemption 
from selective service to resident aliens. 91 Congressional Record, No. 227, 79th Cong., Ist 
Sess. (Dec. 20, 1945), pp. 12609. 

23 Order cited above, note 14. 

24 Order No. 4411 of the Executive Yuan relating to the Status, Privileges and Immunities 
of the International Labor Organization and its Personnel, Official Gazette of the Executive 
Yuan, Vol. VI, No. 3 (Feb. 19, 1948). 

% Diplomatic Privileges (Extension) Act, 1944 (7 & 8 Geo. 6, Ch. 44); this Journat, Vol. 
39 (1945), Supplement, p. 163; Diplomatic Privileges (U.N.R.R.A.) Order in Council, 1945 
(S. R. & O., 1945, No. 79); Diplomatic Privileges (U.N.I.0., The Refugees Committee and 
E.A.C.) Order in Council (S. R. & O., 1945, No. 84). For an analysis of British legislation, 
see Egon Schwelb, in 8 Modern Law Review (1945), pp. 50-63. 

% See Walter R. Sharp, “‘American Foreign Relations within an Organized World Frame- 
work,” in American Political Science Review, Vol. 28 (1944), p. 944. 
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from the Charter of the United Nations and from agreements to be con- 
cluded under the authority thereof will be briefly considered below. 

Several provisions of the Act are open to criticism on the ground that their 
exercise may in any given case involve the United States in a violation of its 
international obligations. Presumably the President will designate ail 
organizations with respect to which the United States has contracted obliga- 
tions relating to privileges, exemptions, and immunities. In practice this 
will permit of exceptions in the case of minor agencies of a purely technical 
character which, it may be argued, require no special status in the interest of 
the effective performance of their functions. The powers of withholding or 
withdrawing the benefits of the Act and of revoking a designation are, how- 
ever, expressed in unqualified terms, and are clearly susceptible of abusive or 
illegal exercise. Section 1 should have been so drafted as to make it clear 
that the powers granted therein should be exercised in a manner consistent 
with international obligations, and to exclude the possibility that they 
might, as a matter of municipal law, be construed to override the require- 
ments of previous treaties and agreements. 

The powers granted to the Secretary of State under Section 8 are still 
more objectionable, and result from a false analogy between the position of 
international officials and that of foreign diplomatic or governmental agents 
in the territory of the state where they exercise their functions. The grant- 
ing of such powers to the local government is incompatible with the inde- 
pendent position which should be guaranteed to international organizations 
in the interest of the collectivity of their member states. It goes beyond the 
customary practice of inquiring officieusement, and in advance of his appoint- 
ment, whether the principal official of an organization is acceptable to the 
government of the host state; *7 and it gives to such government a means of 
exerting pressure, on the basis of national political interests, upon an or- 
ganization which has the exclusive right and duty to serve the international 
interest.2® Behind the provisions of the present Act it is not difficult to 
discern the influence of the Department of Justice, always apprehensive in 
matters which may affect the national security. Section 8, it would appear, 
is the quid pro quo exacted for the relaxation of the usual rules relating to 
such matters as customs examination, immigration control, and alien regis- 
tration and fingerprinting. It is believed that the legitimate interests of the 
United States would be adequately safeguarded by informal representations 
to the international organization concerned whenever there is reason to 
believe that thg activities of its officials are inimical to the national security. 

27 Suzanne solies Les Fonctionnaires internationauz, Paris, 1934, p. 291. 

*8 The power té withdraw the benefits of the Act from nationals of countries which deny 
like benefits to citizens of the United States, is likewise objectionable, and rests upon a 
misconception of the status of an international official and of his position in relation to the 
government of the country in which he exercises his functions. See C. Wilfred Jenks, “‘Some 


Legal Aspects ofthe Financing of International Institutions,” in Transactions of the Grotius 
Society, Vol. XXVIII (1943), p. 109. 
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The fiscal provisions of the present Act follow the marked tendency to 
embody in recent agreements and legislation the principle of nationality 
discrimination in respect of exemption from taxation of official income 
derived from international organizations. Since the right to refuse exemp- 
tion of the salaries of citizens is expressly provided in the agreements to 
which the United States is a party, no question of the violation of an inter- 
national obligation arises. It is understandable that a government should 
be reluctant to create a “privileged class” of citizens within its midst, and 
that the Departments of State and of the Treasury should have hesitated to 
urge before the Congress the passage of legislation in apparent violation of 
the axiom of political ethics that “‘every citizen must pay a tax.” ?® There is 
apparent, however, no substantial reason why the established practice of the 
League of Nations and the International Labor Organization, which ex- 
empted all official incomes irrespective of the nationality of the receiver, 
should now be reversed. Much of the present difficulty in understanding the 
point of view of the international organizations would disappear if it were 

Demers that exemption is not accorded in the interests of, or as a concession 
to, individual officers or employees, but in the interest of the organization, 
_ and, ultimately, of all its member states. General exemption of salaries 
paid by international organizations would relieve their budgets, fed by the 
contributions of member states, from the burden of paying salaries at the 
level which would be necessary if income tax were payable. Since states do 
(_ not in general tax the foreign incomes of their nationals, the principle of 
nationality discrimination would introduce a most undesirable inequality in 
the conditions of service. Nationals of the local state would, in effect, suffer 
a reduction in compensation to the amount levied on their official incomes. 
In terms of the present Act an American citizen employed by an international 
organization in the United States would receive less compensation than 
would an alien employee performing the same services in the same rank and 
capacity; *° he would also receive less than would an American citizen em- 
ployed by an international organization abroad. Even though all countries 
were to adopt the policy of taxing their own nationals, without regard to 
residence, inequalities would necessarily result from the widely varying levels 
of national taxation. Any attempt by the international organization to 
equalize the situation would create insoluble administrative problems and in 
the event that the organization should restore to officials or employees the 
amount of the taxes so imposed it would place the members of the organiza- 
tion other than the taxing state in a disadvantageous financial position.*! 

29 The emphasis placed upon the fiscal provisions of the Act is indicated by the fact that 
H. R. 4489 was referred to the Committee on Ways and Means and not to the Committee 
on Foreign Affairs. 

80H. R. 5512 (note 1, above) had provided for taxation of the official incomes of resident 
alien officers and employees of UNRRA. 

81See Egon von Ranshofen-Wertheimer, The International Secretariat, Washington. 
Carnegie Endowment for International Peace, 1945, p. 267. 
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Possible Amendments Required by the Charter 


The Charter provides that ‘“‘The Organization shall enjoy in the territory 
of each of its members such legal capacity as may be necessary for the exer- 
cise of its functions and the fulfillment of its purposes” (Article 104), and 
“such privileges and immunities as are necessary for the fulfillment of its 
purposes” (Article 105, Par. 1). Representatives of the Members of the 
United Nations and officials of the Organization “‘shall similarly enjoy such 
privileges and immunities as are necessary for the independent exercise of 
their functions in connection with the Organization” (Article 105, Par. 2). 
The General Assembly may make recommendations with a view to deter- 
mining the details of the application of these principles or may propose 
conventions to the members of the United Nations for this purpose (Article 
105, Par. 3). 

The above provisions were drafted in a spirit of extreme caution, in order 
to avoid prejudging the actual solution to be reached by means of the recom- 
mendations or conventions contemplated by Article 105, and, especially, to 
avoid any commitment to concede to officers of the United Nations the 
diplomatic privileges and immunities which were granted to officials of the 
League of Nations by Article 7 of the Covenant. 

The failure of the Charter to grant express recognition of the international 
legal personality of the Organization, which was left ‘‘to be determined 
implicitly from the provisions of the Charter as a whole,” * appears to be an 
example of caution carried to an excess, especially if it was due, as the United 
States Delegation has suggested, to a desire “‘to avoid any implication that 
the United Nations will be in any sense a ‘super-state.’”’ ** Whatever may 
have been the appropriate method of describing or defining the legal status 
of the Organization, it is clear that the intent of the Charter is to secure for 
the United Nations such legal capacities and such privileges, exemptions, 
and immunities as are provided by the present Act. It is believed that no 
amendment of the Act, insofar as it relates to the status of the Organization 
itself, will be required as a result of the conclusion of any convention en- 
visaged by the Charter. 

There is some evidence that the Department of State, in sponsoring the 
present legislation, intended that it should serve to implement completely 
the future obligations of the United States under the convention to be con- 
cluded for the purpose of giving effect to Articles 104 and 105 of the Charter. 
In fact one of the motives in seeking enactment of the legislation at the 
particular time may well have been to define the position of the United 
States in advance of any action by the General Assembly and thus to in- 


® Report of Subcommittee IV/2/A on the Juridical Status of the Organization, UNCIO 
Doe. 803, IV/2/A/8; Report of the Rapporteur of Committee IV/2, UNCIO Doc. 933, 
IV/2/42 (2). 

* Report to the President on the Results of the San Francisco Conference (Department of 
Str te Publication 2349, Conference Series 71), p. 157. 
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fluence the substantive content of its recommendations or of any convention 
that might be proposed. This endeavor to fix the privileges, exemptions 
and immunities of United Nations officials at the ‘‘foreign governmental 
official” level, and thus to forestall any proposal for the concession of a 
diplomatic status, received some encouragement from the indefinite lan- 
guage of the Charter, in which the term ‘“diplomatic”’ was deliberately 
avoided and a general standard substituted.™ 

Although the Report by the Executive Committee to the Preparatory Commis- 
sion of the United Nations made no direct recommendation as to privileges 
and immunities, it was clearly based upon the assumption that diplomatic 
status should be granted to at least the higher officers of the Organization, 
since it is stated that “it is by no means necessary that all officials should 
have diplomatic immunity.” ** The ‘Report on the Considerations affect- 
ing the Selection of the Permanent Headquarters of the United Nations”’ is 
somewhat more specific in recommending that: 

Any agreement entered into by the United Nations with the host 
state should provide that the United Nations, its principal and sub- 
sidiary organs and the specialised agencies should enjoy all necessary 
guarantees and facilities provided by Articles 104 and 105 of the Charter 
for the free exercise, in all circumstances, of their functions, diplomatic 
immunities and privileges; including inviolability of buildings and 
property owned or occupied by the United Nations or its organs. . . .° 


These indications and the general course of discussion at the meeting of 
the General Assembly at London point to a demand that the higher officials 
be granted diplomatic privileges and immunities, and that provisions to this 
effect be incorporated in the convention to be concluded between the United 
States and other members of the United Nations.*7 Any objection on the 
part of the United States to such a solution would be greatly strengthened if 
the Congress had not, in enacting the United Nations Participation Act,** 
provided that the permanent representative of the United States in the 
Security Council shall have “the rank and status of envoy extraordinary and 
ambassador plenipotentiary (Sec. 2 (a)),’’ and his deputy that of ‘envoy 


% Report of the Subcommittee on Privileges and Immunities to Committee IV/2, UNCIO 
Doc. 412, IV/2/A/2 (1); Report of the Rapporteur of Committee IV/2, UNCIO Doc. 933, 
IV/2/42 (2); Report to the President . . . (cited, note 33, above), pp. 158-160. 

% Ch. V, Sec. 5, Appendix: ‘‘Study on Privileges and Immunities,’’ United Nations Publi- 
cation PC/EX/113/Rev. 1 (Nov. 12, 1945), p. 70. 

% Report of the Executive Committee . . . (cited, note 35, above), Ch. X, Sec. 2, p. 115. 

37On Jan. 24, 1946, a subcommittee of the Sixth Committee (Legal Question) recom- 
mended the adoption of a general convention, rather than recommendations by the General 
Assembly, as a means for determining the details of application of Articles 104 and 105 of the 
Charter. ‘‘This suggestion,” it stated, “‘does not prejudice the separate question of the 
conclusion of a special convention with the State on the territory of which the seat of the 
United Nations will be situated.’”’ United Nations Publication, General Assembly, A/@. 
6/17. 

88 Public Law 264, 79th Cong. (Ch. 583, Ist Sess.); approved Dec. 20, 1945. 
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extraordinary and minister plenipotentiary (Sec. 2 (b)).’”’ It is scarcely to 
be expected that other members of the Security Council will confer any lesser 
rank upon their representatives,*® and it may reasonably be anticipated that 
they will claim diplomatic status for their delegates in all organs and agencies 
of the United Nations. It is true that a distinction based upon traditional 
grounds can be drawn between representatives of the members of the Or- 
ganization and officers thereof, and that the latter, as international func- 
tionaries, have a weaker claim to diplomatic rank and status. It would, 
however, appear somewhat difficult for the United States to justify a denial 
of such rank and status to the Secretary General and other high officials of 
the United Nations in view of the provision of the recently-ratified water 
Treaty with Mexico,*® which, in setting up the International Boundary and 
Water Commission, provides that ‘‘Each Government shall accord diplo- 
matic status to the Commissioner designated by the other Government. 
The Commissioner, two principal engineers, a legal adviser, and a secretary, 
designated by each Government as members of its Section of the Commis- 
sion, shall be entitled in the territory of the other country to the privileges 
and immunities appertaining to diplomatic officers (Article 2, Paragraph 

That there may be opposition in the Senate to any amendment of the 
present Act for the purpose of conferring diplomatic status upon representa- 
tives of member in or to the Organization, and upon the higher officers 
thereof, is, perhaps, indicated by the debate on the bill for the United Na- 
tions Participation Act. Senator Millikin objected to the proposal to grant 
ambassadorial rank and status to the United States representative on the 
Security Council on the ground that “Every other nation will be called upon 
to do the same thing, and pretty soon we will have a flock of diplomats at the 
seat of the Organization who will be suffocating in their own incense.”’ * 
The discussion, although less spirited, was somewhat reminiscent of the 
debate in the House of Commons on the Diplomatic Privileges (Extension) 
Act, during which one Member charged the Government with proposing to 
put international officials ‘outside the normal run of the law, enabling them 


89 A possible precedent is found in Article 3, Resolution IX, adopted by the Inter-American 
Conference on Problems of War and Peace on Mar. 6, 1945, which provides that the ad hoc 
delegates of the American Republics to the Governing Board of the Pan American Union 
“shall have the rank of Ambassadors and shall enjoy the corresponding privileges and 
immunities. .. .” At the request of the Governing Board, the application of this provision 
has been suspended, pending reconsideration at the Ninth International Conference of 
American States or at some previous conference. In the meanwhile the following countries 
have appointed the special representatives contemplated by the Resolution: Argentina, 
Colombia, Guatemala, Mexico, the United States, and Uruguay. 

‘© Not yet published in the U. S. Treaty Series; for text see Goodrich, L., and Carroll, M., 
Documents on American Foreign Relations, Vol. VI (1943-44), p. 553. In force, Nov. 8, 
1945, Department of State Bulletin, Vol. XIII, No. 336 (Dec. 2, 1945), p. 901. 

“ Congressional Record, Vol. 91, No. 208, 79th Cong., 1st Sess. (Nov. 26, 1945), p. 11156. 
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to enter night clubs, drink after hours, and all sorts of things.’ # The 
Minister of State, Mr. Richard Law, protested against this and similar 
interpretations; he had not supposed, he said, ‘“‘that any honourable Member 
has so little confidence in our Parliamentary institutions and our Parliamen- 
tary system of Government as to believe that there could ever be a Foreign 
Secretary who would create a vast class of privileged persons, who would 
devote their leisure, and probably their working hours as well, to careering 
incontinently about the King’s highway massacring the King’s lieges with 
absolute impunity, having first fortified themselves with unlimited quantities 
of duty-free wine and spirits, purchased out of tax-free incomes.”’ 

A second modification of the Act which will be necessitated as a result of 
the establishment of the headquarters of the Organization in the United 
States will be an amendment of the provision which makes citizens of the 
United States, officers or employees of the Organization, liable to Federal 
taxation of their official incomes.“ The principle of national tax exemption 
was established on January 28, 1946, by the Fifth Committee of the General 
Assembly (Administrative and Budgetary Questions) when it adopted the 
following recommendation: * 


(1) The Committee believes there is no alternative to the proposi- 
tion that national tax exemption for United Nations salaries and allow- 
ances is indispensable to equity among its Member nations and equality 
among its personnel.‘ 

(2) It recommends that, pending this accomplishment, the budget of 
the Organization should carry a contingent appropriation to refund 
tax payments and that an amount equivalent to such refunds to em- 
ployees because of income tax, be added to the budget contributions of 
the Members, whose nationals in the service of the Organization were 
required to pay income tax on their salaries and allowances received 
from the Organization.*’ 


The justification for this recommendation was expressed by the delegate of 
the United Kingdom, who considered that: 


The only real solution of the problem of salary equalization lay in 
complete tax exemption. Although he approved the intrinsic rightness 
of the principle of income tax, its application to international officials 
was fraught with difficulties. Theoretically it could be applied in three 
ways but on analysis all were impracticable. A national tax levy was 
obviously inequitable because of the wide differences in national rates. 
A tax imposed by the host country was unfair because that country 
would reap considerable profit at the expense of the Organization and 


* Hansard, Parliamentary Debates, House of Commons, Vol. 403, No. 121 (Sept. 27, 1944), 
col. 368. 

“Same, Vol. 403, No. 132 (Oct. 13, 1944), col. 2087. 

“ The conclusion of a convention providing for national tax exemption will give to the 
Congress the constitutional authority, and will impose upon it the obligation, to provide also 
for exemption from state taxation. See note 17, above. 

* Journal of the General Assembly, No. 16, Suppl. No. 5, A/C. 5/13, p. 16. 

Adopted unanimously. 47 Adopted by 17 votes to 11. 
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its contributors. Finally, a tax imposed by the Organization, though 
perhaps psychologically sound, would have little real purpose since, in 
effect, the Organization would simply be paying the tax it levied.** 


The International Organizations Immunities Act constitutes a notable 
step toward an adequate solution of one of the more important legal prob- 
lems created by the establishment of the seat of the United Nations upon 
American soil. Its defects lie in its incomplete recognition of the principle 
that the international interest has as great a claim to protection as has that 
of national states. Considerations arising from tradition, from appre- 
hension of adverse political criticism, and, perhaps, from a certain national- 
istic bias, have to some extent been permitted to obscure the principle that 
the sole justification for, and the measure of, exemptions and immunities 
from the local law are to be found in the necessity of ensuring the free 
working of international institutions and the complete independence of 
their agents from any form of national control. The local authority has 
also its legitimate claims, but these can be reconciled with the international 
interest on the basis of the mutual advantage of all. There is no reason 
to believe that the United States, in concluding necessary arrangements 
with the Organization, will be unmindful of its obligations as a host and of 
its ultimate interest as a member of the United Nations. 


48 Journal, No. 16 (cited, note 45, above), p. 14. 
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THE FIRST MEETING OF THE GENERAL ASSEMBLY 
OF THE UNITED NATIONS 


By H. C. Laves! and Francis O. Witcox ? 


The First Part of the First General Assembly of the United Nations was in 
session in London from January 10 to February 14, 1946. Meeting inter- 
mittently during this period also were the Security Council and the Economic 
and Social Council. 

It is the purpose of this article to outline the general scope of the meeting 
and to indicate in broad terms the principal issues with which it was pre- 
occupied. No attempt is made to summarize all of the Assembly’s work, 
since this will be done in the official documentation of the United Nations. 
The issues selected for consideration here are those which seem to hold a 
special significance in relation to the inauguration of the work of the United 
Nations or for the future development of the Organization. The activities of 
the Security Council and the Economic and Social Council are referred to 
only where essential to understanding the action of the General Assembly. 

The first meeting of the Assembly in a very real sense concluded the 
organizational phase of the United Nations. Following the San Fran- 
cisco Conference the Preparatory Commission, first through its Executive 
Committee and then sitting as the full Commission, prepared a series of rec- 
ommendations for bringing the Organization into active operation. These 
recommendations * became the principal subject of the agenda for the first 
meeting of the Assembly. 

Following a brief summary of the organization of the Assembly and of its 
electoral functions, the work of the Assembly is discussed below in terms of 
the activities of the six main committees. This has been done because the 
bulk of the Assembly’s work in fact took place in these committees and it 
was here that the principal issues were most thoroughly debated. 


I. ORGANIZATION OF THE GENERAL ASSEMBLY 


In accordance with the recommendation of the Preparatory Commission, 
the Assembly elected its President‘ and seven Vice Presidents® and estab- 


1 Consultant on International Affairs, U. 8. Bureau of the Budget. On leave from the 
University of Chicago. 

2 Head International Relations Analyst, Library of Congress. On leave from the Uni- 
versity of Louisville. 

8 Report of the Preparatory Commission of the United Nations, London, 1945. Cited here- 
after as Report of P. C. 

4 Paul Henri Spaak (Belgium): Journal of the General Assembly, No. 2. Cited hereafter 
as Journal. 

5 The first delegates of the following countries: China, France, Union of South Africa, 
Soviet Union, United Kingdom, United States, and Venezuela: Journal, No. 3. 
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lished a framework of committees. No comment is needed on any of these 
decisions except that relating to the General Committee. Insofar as other 
issues arose they are discussed in the sections below which deal with the work 
of the individual committees. 

Regarding the establishment of the General Committee a prolonged 
discussion concerning its composition took place’ along lines already devel- 
oped in the Preparatory Commission. Some states, feeling that the General 
Committee would inevitably tend to deal with substantive questions, insisted 
that it include representatives of all delegations. Others believed that the 
committee could not function efficiently unless it was considerably smaller 
than the total membership of the United Nations. The decision to have the 
committee composed of the President, the seven Vice Presidents and the 
chairmen of the six main committees, was followed by a further determination 
that the committee should not make decisions on political questions. Its 
work was limited to assisting the President in organizing the agenda and 
work of the Assembly and in coérdinating the activities of its committees. 


II, ELECTORAL FUNCTIONS OF THE GENERAL ASSEMBLY 


The central position of the General Assembly in the Organization is clearly 
demonstrated by its wide electoral powers. In fact, most of the other organs 
of the United Nations depend wholly or in part upon appropriate action by 
the Assembly in the election of their members. The Charter provides, for 
example, that the non-permanent members of the Security Council, the 
members of the Economic and Social Council, and certain of the members of 
the Trusteeship Council, shall be elected by the Assembly. Moreover, the 
Security Council and the Assembly, acting concurrently, select the judges of 
the International Court of Justice. Finally, the Charter provides that the 
General Assembly, on the recommendation of the Security Council, will 
appoint the Secretary-General.* Several important problems arose in con- 
nection with these electoral functions. 

The first official act of the Assembly, the election of its President, brought 
to a head the whole question of the use of the nominating process in connec- 
tion with the secret ballot. Following the nomination of Mr. Lie of Norway, 
Mr. Spaak of Belgium was elected to the office without having been nomi- 
nated. This result of an obvious behind-the-scenes maneuver led the Ukrain- 
ian delegation to move an amendment to the Provisional Rules of Procedure 
of the Assembly so as to require that all candidates in Assembly elections 
should be nominated and discussed except where the Assembly decides 


* Journal, No. 3. Main Committees: I. Political and Security, II. Economic and Finan- 
cial, ITI. Social, Humanitarian and Cultural, IV. Trusteeship, V. Administrative and Budg- 
etary, VI. Legal. Procedural Committees: General Committee and Credentials Committee. 
Standing Committees: Advisory Committee for Administrative and Budgetary Questions and 
Committee on Contributions. Ad Hoc Committees: League of Nations Committee and Per- 
manent Headquarters Committee. 7 Journal, No. 3. 

®See Arts. 23, 61, 86,97. Also Art. 8 of the Court Statute. 
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unanimously to vote by acclamation.® In spite of the arguments that the 
nominating process would permit the Assembly to consider the relative merit 
of different candidates and that it is in complete harmony with the constitu- 
tional practices found in most states, it was finally agreed that ‘there shall 
be no nominations” in Assembly elections.!° This decision was apparently 
inspired by the fear, on the part of certain small states in particular, that 
their complete freedom and independence in voting could not be retained 
unless elections were absolutely secret and without nominations. There can 
be no doubt that the abolition of the nominating process will encourage 
cloak-room politics at future meetings of the Assembly. 

The election of the non-permanent members of the Security Council 
resulted in a well-balanced group in accordance with the terms of the Charter. 
Due regard seems to have been paid, in the first instance, to the contribution 
of members ‘“‘to the maintenance of peace and security and to the other 
purposes of the Organization, and also to equitable geographical distribution.” 
With the Netherlands from Western Europe, Poland from Eastern Europe, 
Egypt representing the Arab states, Australia from the South Pacific, and 
Brazil and Mexico from the Latin America group, a pattern of representation 
has developed quite comparable to that followed in the League of Nations."! 
Both the Chinese and French delegations, however, noted that important 
groups of states—like the Asiatic mainland—had not been given non-perma- 
nent representation and insisted that the election should in no way consti- 
tute a precedent for the future. With the admonitions of France and China 
and the experience of the League of Nations in mind, it is safe to say that 
there will be considerable pressure within the Organization, especially when 
Sweden, Portugal, Albania, Italy, and other new members are admitted, to 
increase the size of the Security Council in order to make it more representa- 
tive in character. 

The election of the 18 members of the Economic and Social Council took 
place in an equally satisfactory manner. While the Charter (Article 61) lays 
down no standards for the Assembly to follow, it was recognized at San 
Francisco that the work of the Economic and Social Council would be severely 
handicapped unless the Great Powers and the other economically important 
nations of the world were members. The Council as elected is not only 
broadly representative from a geographic point of view; it also includes most 
of the influential economic states within the Organization.” 

9 United Nations, General Assembly, Document A. C. 6/7. 

10 Doc. A/14. This provision was adopted in Committee 6 by a 22-21 vote. Journal, 
No. 3, No. 16, pp. 317-337. 

1 Australia, Brazil, and Poland were elected for two year terms, the other states for one 
year. See Journal, No. 4, pp. 61-75. 

12 Seventeen of the eighteen members were elected on the first ballot: Belgium, Canada. 
Chile, China, France, and Peru were elected for three years; Cuba, Czechoslovakia, India, 
Norway, the Soviet Union, and the United Kingdom for two years; Colombia, Greece, 
Lebanon, the Ukraine, the United States, and Yugoslavia for one year. Apart from the 
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One of the most perplexing electoral problems confronting the Assembly 
related to the terms of office of the members of the various Councils, elected 
at this January meeting, since the next elections will regularly take place in 
September. The Charter specifies “ terms of one, two and three years and the 
Provisional Rules of Procedure provide " that the terms begin “immediately 
on election’”’ and end “‘on the election of a member for the next term.” If the 
next installation were to take place in September, 1946, then clearly the terms 
of the members elected in January would be cut short by several months. 
On the other hand, if the next election were postponed until September, 
1947, the terms would be extended by eight months. 

The Assembly adopted a sensible compromise. It revised the Rules of 
Procedure so that henceforth Council members elected during the fall 
session of the Assembly would take office the following January. To be 
sure, this provision introduces an interval—a kind of “‘lame duck”’ interval 
—between each election and the date the newly elected Council members 
take office. But there would seem to be no serious objection to such an 
interval, particularly since there is no necessary close relationship between 
the sessions of the Assembly and the activities of the various Councils. 

Finally, the Assembly, in conjunction with the Security Council, proceeded 
to the election of the 15 members of the International Court of Justice. 
There was relatively little political maneuvering or log-rolling. Rather 
there was a genuine disposition to staff the new court with outstanding men 
and to make certain that the judges elected would represent the main forms 
of civilization and the principal legal systems of the world."® Only two 
aspects of the election need be mentioned here. In the first place, the grow- 
ing power of Latin America in international affairs was demonstrated when 
four Latin American judges were elected in place of the three customarily 
elected to the Permanent Court of International Justice. Inthesecond place, 
there was some criticism of the election machinery on the ground that the 
Assembly and the Security Council failed to act in strict accordance with the 
instructions of the Court Statute (Article 8) to hold their elections independ- 
ently of each other. In fact the two organs met simultaneously in different 
rooms of the same building and frequently communicated with each other 
with respect to the progress of the election. 


Great Powers, four members are from Latin America, one from the Arab League, three from 
Eastern Europe, two from Western Europe, one from Southern Europe, and two from the 
British Dominions. Journal, No. 3-4. 

18 Arts, 23, 61 and 86. 

4 Art. 78. 

6 Journal, No. 29, pp. 498-517; Docs. A/14, A/15, A/53. Journal, No. 31, pp. 576-581. 
Journal, No. 32. 

® Article 9 of the Statute. See Doc. A/25; Journal, No. 24, p. 429; No. 25. Following 
are the judges elected: Mo Hsu (China), Charles de Visscher (Belgium), Jules Basdevant 
(France), Jose Gustabo Guerrero (El Salvador), Sergei Krylov (U.S.S.R.), Arnold McNair 
(U.K.), Fabela Alfaro (Mexico), Green Hackworth (U.S.A.), Alejandro Alvarez (Chile), 
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III. POLITICAL AND SECURITY AFFAIRS (COMMITTEE 1) 


According to the recommendations of the Preparatory Commission the 
Political and Security Committee would normally consider such questions as 
the admission, suspension, and expulsion of Members, political and security 
matters within the scope of the Charter, the general principles of codperation 
in the maintenance of peace and security, and the peaceful adjustment of 
situations likely to impair friendly relations among nations.!7_ Even though 
the first meeting of the Assembly was primarily organizational in character, 
Committee 1 dealt with several significant problems: 1) the establishment of 
the atomic energy commission; 2) the language problem; and 3) the relations 
of non-governmental organizations with the United Nations. 


The Atomic Energy Commission 


Because of its wide implications for world peace and security, the resolution 
providing for the establishment of a United Nations commission to consider 
problems arising from the release of atomic energy and related matters was 
without doubt the most important single item on the Assembly’s agenda. 
Most delegates agreed that if the Organization could not come to a speedy 
understanding on that issue then the United Nations itself could hardly 
expect to survive. As a result of this overwhelming sentiment for action 
Committee 1 resorted to the extraordinary procedure of approving the 
resolution first and discussing it later. 

At the Moscow conference in December, 1945, the Foreign Ministers of 
the United Kingdom, the Soviet Union, and the United States agreed to 
recommend for the consideration of the General Assembly the establishment 
of an atomic energy commission. The draft resolution providing for the 
commission was presented to the Preparatory Commission on January 6th 
on behalf of the three powers and France, China, and Canada, who assumed 
the initiative in sponsoring it before the Assembly.'® According to the terms 
of the resolution the commission is to be made up of one representative from 
each of the eleven states represented on the Security Council, and Canada 
when that state is not amember of the Council. While it is established by the 
Assembly it is to carry on its activities under the general direction of the 
Security Council. It is to ‘‘inquire into all phases of the problem and make 
such recommendations from time to time with respect to them as it finds 
possible.”” In particular it will make specific proposals: 


(a) For extending between all nations the exchange of basic scientific 
information for peaceful ends; 

(b) For control of atomic energy to the extent necessary to ensure its 
use only for peaceful purposes; 


J. Philadelpho de Barros Azevedo (Brazil), Badawi Pasha (Egypt), J. E. Read (Canada), 
Milovan Zoricic (Yugoslavia), Helge Klaestad (Norway), Bohdan Winiarski (Poland). 
17 Report of P. C., p. 21. 18 See Does. A/C. 1/6; A/C. 1/2; A/12. 
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(c) For the elimination from national armaments of atomic weapons 
and of all other major weapons adaptable to mass destruction; 

(d) For effective safeguards by way of inspection and other means to 
protect complying states against the hazards of violations and evasions. 


Even before the Assembly met two extremely important questions arose 
relating to the meaning of the resolution. Would the recommendations of the 
Commission, when approved by the Security Council, be binding upon the 
members of the United Nations without formal acceptance by their govern- 
ments? Would member states be expected to exchange basic scientific 
information before effective security arrangements had been developed for 
the mutual protection of all concerned? 

On both these points leaders of the United States delegation offered 
emphatic reassurance. Secretary of State Byrnes, in his speech of December 
30, and Senator Tom Connally in presenting the resolution to Committee 1, 
both insisted that the commission could study the problem and make 
recommendations but that it had no authority to compel action on the part 
of any government. ‘Each state,” said Senator Connally, ‘‘ would be free to 
consider the acceptance or rejection of the commission’s recommendations in 
accordance with its own Constitutional processes.” !® This argument seems 
wholly consistent with the terms of the Charter. The General Assembly, 
according to Articles 11-17, is carefully limited in its authority. It may 
initiate studies, it may consider matters within its competence and it may 
make recommendations to the member states or to the other organs of the 
United Nations. It cannot go further than that. While Article 22 gives it 
authority to create subsidiary organs, it is inconceivable that it could create 
an agency like the atomic energy commission and endow it with power which 
the Assembly itself does not possess. Moreover, Article 26 makes it clear 
that any plans formulated under the direction of the Security Council for the 
regulation of armaments would have to be submitted to the members of the 
United Nations for their approval. 

As to the second question Secretary Byrnes pointed out on December 30, 
and again on January 9, that the four objectives outlined in the resolution 
establishing the commission are not intended to indicate the order in which 
the objectives are to be considered. Adequate safeguards, in other words, 
would apply not merely to certain stages of the commission’s work, but would 
apply “‘in relation to every phase of the subject and at every stage... . 
Neither we nor any other nation would be expected to share our armament 
secrets until it was certain that effective safeguards had been developed to 
ensure our mutual protection.” 

Committee 1 thereupon approved the resolution without change, and by 
a unanimous vote. Some delegations pointed out that inasmuch as the 
Commission was a creature of the Assembly it was administratively unsound 


9 Journal, No. 11, p. 3. For the debates in the Committee and the Assembly see Journal, 
No. 11, 1st Supplement, p. 2; No. 12, 1st Supplement, p. 9; No. 14, p. 290. 


352 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


to have it submit its reports and recommendations to, and receive its direc- 
tions from, the Security Council. In the same vein it was also argued that the 
membership of the Commission should be more representative of the United 
Nations as a whole. However, in spite of the administrative anomaly 
involved, the arrangement worked out in the resolution would seem to be both 
practical and in conformity with the principles of the Charter. In the first 
place, the profound interest of the entire world in solving the extremely 
difficult atomic energy problem is reflected in the provision that the Com- 
mission should be set up and its terms of reference approved by the Assembly. 
The vote of the Assembly thus affords a democratic basis for the Commission 
and its work. In the second place, the Charter has already conferred 
(Article 24) upon the Security Council primary responsibility for the main- 
tenance of peace and security. It would be unfortunate, therefore, if the 
membership of the Commission were expanded unduly beyond the member- 
ship of the Security Council. It would be unfortunate, too, if the Commission 
were placed in such a position that it might be called upon by the Assembly 
to submit reports which the Security Council would consider detrimental 
to peace and security. That is why the resolution provides that the reports 
and recommendations of the Commission shall be made public unless the 
Security Council, in the interest of peace and security, otherwise directs. 
Where appropriate the Security Council will transmit such reports to the 
Assembly, to the members and to the other organs of the United Nations. 

In some quarters the fear has been expressed that the Commission, because 
of the very nature of its functions, might invade the legitimate field of 
activity of the Security Council or the Military Staff Committee. The 
resolution makes adequate provision for such an eventuality. ‘‘The Com- 
mission shall not infringe upon the responsibilities of any organ of the 
United Nations,” reads the last paragraph, ‘‘but should present recommen- 
dations for the consideration of those organs in the performance of their tasks 
under the terms of the United Nations Charter.”” Given the role of the 
Military Staff Committee, which was established to advise and assist the 
Security Council on all questions relating to the Council’s military require- 
ments,?° and the specialized task of the Atomic Energy Commission, the 
Security Council should be able to codrdinate the activities of the two agen- 
cies effectively. 

Since Committee 1 adopted the resolution before thoroughly discussing its 
merits, many important questions concerning the competence of the Com- 
mission were left unanswered. The Commission is to deal with the problems 
raised by the discovery of atomic energy “‘and other related matters.” 
What does the term “other related matters’? mean? Moreover, it is to 
make specific proposals for the elimination from national armaments of 
atomic weapons and of “‘all other major weapons adaptable to mass destruc- 
tion.”’ What aresuch weapons? Does this mean that the Commission is to 
20 Article 47. 
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make proposals for a comprehensive disarmament program? If so, do 
paragraphs a, b, ce, and d, cited above—including the provisions for the 
exchange of basic scientific information and for effective safeguards by way 
of inspection—all apply to all other major weapons of mass destruction as 
well as to atomic energy? While space precludes a discussion of these 
problems here, it is clear that one of the first tasks of the Commission will be 
to define more clearly its own terms of reference. 


The Language Problem 


The problem of the use of languages in United Nations proceedings was 
highly political in nature and potentially full of controversy. At San Fran- 
cisco English and French were the working languages of the conference, and 
Chinese, English, French, Russian, and Spanish the official languages. All 
conference documents and records were issued in the two working languages 
although the Charter itself was prepared and opened for signature in the 
five official languages.” 

In the meetings of the Executive Committee and the Preparatory Com- 
mission 2 the delegate of Ecuador, supported by several other delegations, 
argued that all the official languages should be regarded as working languages 
and should have an equal status in the United Nations. It was pointed out 
that there were eighteen Spanish speaking members of the United Nations, 
and failure to admit Spanish as a working language would severely handicap 
those nations inasmuch as they would be compelled to place an undue 
emphasis on a knowledge of English and French in choosing their delegates 
tothe Assembly. The Soviet delegation further objected that China and the 
Soviet Union were permanent members of the Security Council and that 
English and French should not be given preferential treatment. 

When the debate on this issue was resumed in Committee 1 the Brazilian 
and Dutch delegates, stressing the great desirability of breaking down 
linguistic barriers, came forward with the suggestion that the Organization 
have only one official language, preferably English. Committee 1 was 
confronted with the necessity of effecting a compromise between two rather 
contradictory principles: (1) liberal language rules which would enable any 
delegate to express himself in his own tongue, and (2) restrictive rules which 
would avoid an excessive number of translations and thus make for more effi- 
cient meetings. In the end the Committee fell back on the practice evolved 
since San Francisco. ‘In all organs of the United Nations other than the 
International Court of Justice,” reads General Assembly Rule No. 57, ‘ Chi- 
nese, English, French, Russian and Spanish shall be the official languages, 


*1 The only reference made to languages in the Charter is found in Article 111: “The 
present charter, of which the Chinese, French, Russian, English, and Spanish texts are 
equally authentic, shall remain deposited in the archives of the Government of the United 
States of America.” 

® See Report of P. C., pp. 119-123. 
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end English and French the working languages.” ** Speeches made in 
either of the working languages will be interpreted into the other working 
language, and speeches made in Russian, Chinese or Spanish will be inter- 
preted into both French and English. All resolutions and other im- 
portant documents, however, will be made available in all five official lan- 
guages. 

In practice, therefore, the work of the United Nations will be carried on 
much as it has been since San Francisco. English and French will continue 
to hold their positions as the diplomatic languages of ourtimes. On the other 
hand, the decision to publish the important documents in Russian, Chinese 
and Spanish will do much to keep the peoples of the world in touch with the 
major developments within the Organization and thus give to it a broader 
popular base upon which to rest. Still another significant step toward 
breaking down language barriers was taken when the committee recom- 
mended that the Secretary-General study thoroughly the possibility of in- 
stalling a telephonic system of interpretation for the use of the Assembly 
and, if possible, arrange for the establishment of such a system for the next 
meeting. With the instantaneous translation of speeches into several lan- 
guages the work of the Assembly could be speeded up considerably and 
meetings take on new meaning for many delegates who hitherto have been 
compelled to sit through tedious hours of translations. 


Relations with Non-Governmental Organizations 


If the matter of atomic energy was the most important issue before the 
Assembly, the problems relating to the participation of non-governmental 
organizations in the United Nations were perhaps the most controversial. 
While the decisions arrived at—reached after long and heated debate—were 
not in themselves far reaching, they related to the basic character of the 
Organization and presaged future conflicts on the role which organized groups 
other than sovereign states shall play in the deliberations of the United 
Nations. 

Even before the Assembly convened the issue was raised by the World 
Federation of Trade Unions in a letter dated December 13, 1945, addressed 
to the President of the Preparatory Commission. The letter recalled the 
important role of labor in world affairs and presented an official request from 
the WFTU for representation on the various bodies to be set up by the 
United Nations. At the first meeting of the General Committee the Ukraine 
delegation asked that the proposal be placed on the agenda of the Assembly, 
Shortly afterward similar requests were received from the International 
Codperative Alliance, the International Democratic Federation of Women. 


% Article 39 of the Court Statute provides that English and French shall be the official 
languages of the Court. 
% See Docs. A/C. 1/8; A/20; also Journal, No. 18, 1st Supplement, p. 12; No. 21, p. 379. 
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the World Federation of Democratic Youth, and the American Federation of 
Labor. The latter request was officially sponsored by the United States 
delegation.” 

While these requests varied somewhat, their general implications were 
much the same. The WFTU position, as summarized by WFTU repre- 
sentatives on January 16, 1946, consisted of three proposals: 

a) to have permanent representation in an advisory and consultative 
capacity, without vote but with a limited right to speak, in the General 
Assembly; 

b) tobe brought into regular consultation with the Economic and Social 
Council according to the terms of Article 71 of the Charter; and 

c) to be granted full participation later on, including the right to vote, 
in the work of the Economic and Social Council. 


Clearly the Charter does not contemplate such close-working relations 
with non-governmental organizations. Article 71, to be sure, provides that 
the Economic and Social Council “‘may make suitable arrangements for con- 
sultation with non-governmental organizations.’”’ But the United Nations 
is essentially an organization of sovereign states. Since the Economic and 
Social Council (Article 61) is made up of 18 members of the United Nations 
elected by the General Assembly, it would not be possible to award an organ- 
ization like the WFTU the right to vote without a revision of the Charter. 
Nor would it seem possible to invite non-governmental organizations to 
participate actively in the work of the Economic and Social Council and thus 
bestow upon them privileges which the 33 non-members of the Council do 
not ordinarily enjoy.” 

A somewhat different situation obtains in respect to the Assembly. The 
Charter itself makes no provision for relations between non-governmental 
organizations and the Assembly. One might argue, even so, that the 
Assembly has a perfect right to invite the representatives of non-govern- 
mental organizations to attend its meetings as observers and to occupy 
special seats set aside for them. But to grant them even a limited “‘right”’ 
to speak would, in the eyes of many, not only violate the spirit of the Charter, 
but would be the opening wedge in a drive to obtain the right to sit on 
committees, to participate in the general debate, and to vote. 

In view of these considerations, and in view of the fact that concessions 
granted to one organization would inevitably result in a flood of applications 
from other organized groups, the General Committee moved cautiously. 
By a vote of 7 to 6, with one abstention, it submitted a resolution to the 
Assembly recommending that ‘‘the Economic and Social Council should as 

*% See Docs. A/Bur/8; A/Bur/9; A/Bur/11; A/Bur/12; A/Bur/19. 

* Article 69 provides that the Council ‘‘shall invite any member of the United Nations to 


participate, without vote, in its deliberations on any matter of particular concern to that 
member.” 
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soon as possible adopt arrangements allowing the WFTU to take part, for 
purposes of consultation, in the work of the Economic and Social Council, 
its commissions and committees.’’ A second resolution inviting the WFTU 
and the AF of L to send their representatives to attend meetings of the 
Assembly as official guests was rejected largely because the sponsors of the 
resolution objected to the inclusion of the AF of Lin the same text.?? On the 
motion of the United States delegation the first resolution was referred by the 
Assembly to Committee 1 for further study. 

In Committee 1, as in the General Committee, the United States delega- 
tion argued that the requests of all non-governmental organizations should be 
referred to the Economic and Social Council without any action by the 
Assembly. This position seemed logical enough inasmuch as the Preparatory 
Commission had already placed the matter on the agenda of the Economic 
and Social Council and it could be assumed that the Council, after careful 
consideration of all the factors involved, would take appropriate action under 
Article 71. The United States also contended that Article 71 was permissive 
rather than mandatory in character and that the General Assembly, there- 
fore, had no power to adopt a resolution in effect directing the Economic and 
Social Council to enter into relations with any particular organization. If 
such a resolution were adopted, however, the United States insisted that it 
should not be discriminatory in nature but that the AF of L and other deserv- 
ing organizations should be awarded the same consultative or other status as 
might be granted the WFTU. 

Some of the WFTU supporters—particularly the Ukraine, the Soviet 
Union, Belgium, and France—argued that the WFTU, because of its numer- 
ical strength and international character, merited a special position in the 
United Nations. They urged, therefore, that it be admitted in an ‘‘ad- 
visory”’ capacity to all the meetings of the Economic and Social Council. 
They argued that the AF of L was not an international organization and 
hardly deserved the same treatment as the WFTU.*8 

In at least one respect the argument advanced by the United States dele- 
gation does not seem to have been in entire accord with the Charter. In 
spite of the permissive terms of Article 71 the Charter clearly bestows upon 
the Assembly the authority to make recommendations on any matter within 
the scope of the Charter or relating to the powers and functions of any of the 
organs provided for in the Charter.2° On the other hand, Article 71 is not 
confined to international organizations; the Economic and Social Council 
may also enter into consultative arrangements with national organizations 
“after consultation with the member of the United Nations concerned.”’ 


27 Doe. A/Bur/16; A/21. Journal, No. 12, pp. 279-80; No. 15, p. 307; No. 19, p. 361. 

*8 For arguments see Journal, Nos. 12, 15, 19, cited above. Also No. 23, lst Supplement, 
pp. 14-17; No. 25, Ist Supplement, pp. 18-20; No. 30, Ist, p. 23; No. 31, Ist, pp. 26-28; 
No. 32. 

29 See Articles 10, 11, 13. 
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Largely on the basis of its appeal not to discriminate against the AF of L 
and other organizations, the United States won a favorable vote on its draft 
resolution in both Committee 1 and the Assembly.*® Paragraph (a) recom- 
mends that ‘‘the Economic and Social Council should as soon as possible 
adopt suitable arrangements enabling the World Federation of Trade Unions 
and the International Coéperative Alliance as well as other international non- 
governmental organizations whose experience the Economic and Social 
Council will find necessary to use, to collaborate for purposes of consultation 
with the Economic and Social Council.’’ Paragraph (b) provides for similar 
arrangements with the AF of L “‘as well as other national and regional non- 
governmental organizations whose experience the Economic and Social 
Council will find necessary to use.’’ It will be noticed that the words 
“advisory capacity’’ have not been used. It will be noticed, too, that the 
resolution is much less comprehensive than the original request presented by 
the WFTU. 

It was unfortunate but inevitable that the debate on such an important 
issue had to take place in an atmosphere charged with domestic and inter- 
national political considerations. The WFTU, with affiliated unions 
(including the CIO) in some 50 states, was anxious to establish itself as the 
spokesman for labor in the United Nations. The AF of L was just as anxious 
to be awarded an equal status with the WFTU and thus enhance its position 
in its rivalry vis-d-vis the CIO. Since many delegations were relying on the 
support of strong trade union movements at home, logic often gave way to 
factors of politics and prestige. 


IV. ECONOMIC, SOCIAL AND HUMANITARIAN AFFAIRS (COMMITTEES 2 AND 3) 


Committee 2, Economic and Financial, and Committee 3, Social and Hu- 
manitarian, shared responsibility in examining Chapter III of the Prepara- 
tory Commission Report relating to the Economic and Social Council. In 
addition, the Assembly referred to Committee 2 the important UNRRA res- 
olution and to Committee 3 the question of refugees. 

Those matters relating specifically to economic affairs and the proposed 
Commissions of the Economic and Social Council in this field (Economic and 
Employment, Statistical, Temporary Transport and Communication, and 
Fiscal Commissions) came before Committee 2. Matters relating to plans 
for Commissions in the social field (Human Rights, Temporary Social, 
Narcotic Drugs, and Demographic Commissions) were referred to Committee 
3. The two Committees jointly considered a number of items in the Report 
of the Preparatory Commission which could not be clearly allocated to the 
one or the other.*! 

The parts of the Report of the Preparatory Commission referred to them 
brought forth little discussion, and were approved by the Committees and 


0 See Doc. A/54. 
* Journal, No. 11, Supplement No. 2, p. 2 and Supplement No. 3, p. 2. 
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by the Assembly for transmission to the Economic and Social Council. In 
this connection the approval of the setting up of the various Commissions 
to be established under the Economic and Social Council deserves special 
mention. Through these Commissions the machinery of the United 
Nations will be greatly augmented and a vast amount of work in the eco- 
nomic and social field made possible. 

One issue, which was singled out for some discussion, and which will come 
up for more detailed consideration in the future, relates to the makeup of the 
Commissions.** A debate has been going on for some time as to whether 
Commission members should be persons selected by the Economic and Social 
Council or representatives of countries designated by the Council. It has 
been argued, on the one hand, that only if Commission members are out- 
standing individuals, selected and appointed by the Council and free of 
national governmental control, could the Commissions hope to develop truly 
United Nations policies. Others argued that if Commission recommenda- 
tions are to have a realistic value, and any likelihood of adoption, they 
must be drawn up by persons who are closely in contact with governmental 
policies and programs and can give assurances that the recommendations 
would be acceptable to their governments. A third view has been that the 
Economic and Social Council should select and appoint individuals from 
among government personnel. 

The Preparatory Commission Report® recommended: 


37. Most Commissions should contain a majority of responsible highly- 
qualified governmental representatives. Where the work of a commission 
is likely to result in recommendations for specific action by governments, 
acceptance of this principle would add realism and responsibility to the 
advice of the commission and improve the prospects of implementation 
by governments. 

38. Non-governmental members of commissions, with appropriate 
qualifications, might be chosen by the Council from among the nationals 
of any Member of the United Nations. Such members might include 
government officials chosen by the Council in their personal capacity, after 
the Council had obtained the consent of the government concerned. 


The discussion of this issue was not extensive, but, following upon com- 
ments by the delegates from the United States, the United Kingdom, and 
Canada, and in spite of an explanation by Sir Ramaswami Mudaliar that 
the Preparatory Commission “had felt that it was highly desirable to have 
a majority of governmental representatives in the commission . . . ,” the 
Committee agreed that paragraphs 37 and 38 ‘“‘should not be regarded as 
binding upon the (Economic and Social) Council and that the views ex- 
pressed should be incorporated in the report of the subcommittee.’’ *4 

The observations of the Preparatory Commission on the relationships of 


2 Journal, No. 13, Supplement No. 3, p. 1. 33 Report of P. C., p. 39. 
% Journal, No. 13, Supplement 3, p. 2-3. 
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the United Nations to specialized international agencies * were briefly 
discussed. Special emphasis was placed upon 1) the need for using imagina- 
tion in developing new types of institutions for international coéperation 
so as to bring nations closer together for finding solutions of common 
problems and so as to insure quicker translation of international agreements 
into effective national action, and 2) the need for coérdinating the work of 
various agencies as suggested in the Preparatory Commission Report, and 
possibly by considering the establishment of centralized as well as regional 
headquarters for all the principal agencies. The Observations of the Pre- 
paratory Commission were approved for the consideration of the Economic 
and Social Council. 

Committee 2 also had referred to it a draft resolution on UNRRA, 
submitted by the United Kingdom. This resolution, aimed to support 
UNRRA in its work of carrying relief to devastated areas, appealed to 
states which had not responded to the UNRRA Council’s request (August, 
1945) for an additional contribution of one per cent of their national income, 
and also urged other ‘‘peace loving states” to join UNRRA. Discussion 
centered around proposed amendments, including one that “peace loving 
states” should mean only those who were members of the United Nations, 
and another, proposed by the United States, that the terminal dates for 
UNRRA work be set in Europe as the end of 1946, and in the Far East at 
March 1947. The resolution finally adopted by the Assembly incorporated 
both of these amendments and established a Committee to consult with the 
states referred to, toward speeding increased contributions to UNRRA. 
Finally, it instructs the Secretary General to arrange for the United Nations 
to receive from the UNRRA full reports of its work.* 

The most controversial issue to come before these two committees, and cer- 
tainly one of the most important political issues to come before the Assem- 
bly, was that of refugees, which was put on the agenda of Committee 3.*” 

Since the question of handling refugees is of great concern to all the United 
Nations, the United Kingdom submitted to the Assembly a resolution aiming 
to bring the matter immediately to the attention of the Economic and Social 
Council for study and recommendation in terms of the administrative and 
other international institutions required. However, it was clear that on 
certain political aspects of the problem the Economic and Social Council 
would require guidance from the Assembly, and it was on these, rather than 
on the institutional aspects, that the principal conflict occurred in the 
Assembly. 


% Report of P. C., Ch. VIII, Section 1 B. Journal, No. 13, Supplements 2 and 3, p. 4. 

6 Document A/23. For discussion of this issue see Journal, No. 12, page 4; No. 16, p. 9; 
No. 18, p. 18; and No. 19, p. 17. 

37 See the discussion of this issue in Journal, No. 18, p. 8; No. 19, p. 12; No. 21, p. 15; No. 23, 
p. 18; No. 25, p. 22; No. 28, p. 26; No. 29, p. 31 (discussions in Committee 3); and General 
Assembly debate in Journal, No. 31, p. 544. 
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The central difference was whether the individual refugee or his country 
of origin should ultimately determine whether and when he should return 
to that country. Mrs. Roosevelt, speaking in support of freedom of choice 
for the individual, during one of the most dramatic sessions of the Assembly, 
made clear the issue “‘. . . we here in the United Nations are trying to 
frame things.. . . which will consider first the rights of man, which will 
consider what makes man more free: not governments but man.” *8 

Flowing from this difference in fundamental approach were the divergent 
attitudes toward three specific aspects of the administration of refugee 
affairs. The minority were especially concerned lest the term ‘‘refugees”’ 
become a safeguard for war criminals, quislings, and traitors who shculd be 
returned for trial to their country of origin. The United States and the 
United Kingdom, supported by the majority of Members, while anxious not 
to protect against punishment those who had opposed the war of the United 
Nations, feared equally that the terms “war criminals,” “quislings,’’ and 
“traitors” might be used to cover political dissidents who had aided the war 
of the United Nations but who now differed with the particular government 
in power in their country of origin. 

The minority were opposed to permitting in refugee camps any propaganda 
against the United Nations or any of its members, or against the return of 
refugees to their native lands. The majority of the Committee and of the 
Assembly favored freedom of speech and full opportunity for all refugees to 
receive any available information on the basis of which to make up their 
minds. 

The minority wanted the administrative personnel of refugee and dis- 
placed persons camps to be composed of representatives of nationals of 
countries whose citizens are the refugees, for through this personnel the 
refugees would receive more accurate and more complete information 
regarding the economic and social conditions in their countries of origin. 
They would then be able to make a better decision based on full knowledge 
of the facts. The majority again was ready to rely on its faith in freedom 
of access to information and expressed fear of possibly overzealous super- 
visors and the special pressures which refugees might be subjected to and 
be unable to resist. 

The depth of feeling on these three issues is indicated by the fact that they 
were fully debated in Committee 3, then in its drafting subcommittee, and, 
after adoption by Committee 3 of its Reporter’s conclusions, debate on the 
three issues was again reopened on the floor of the Assembly. Here again 
the minority view was put to a vote, and again defeated. To many observers 
these debates revealed much the most fundamental difference among the 
United Nations and forecast future difficulties which will severely tax the 
cohesive elements in the Organization. 

The final resolution adopted by the Assembly*® refers the urgent problem 
38 Journal, No. 31, p. 547. 39 Document A/45. 
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of refugees and displaced persons to the Economic and Social Council for 
study and for report to the next meeting of the General Assembly. It 
recommends that the Council take into account the following principles: 1) 
that the problem is international in scope; 2) that no refugee or displaced 
person shall be compelled against his will to return to his country of origin, 
unless he be a war criminal, quisling, or traitor who is required to be sur- 
rendered in conformity with present or future international agreements; 
3) that the future of persons not returned shall be the concern of whatever 
international body may be authorized to deal with refugees, unless the 
country of their residence has made arrangements; and 4) that assistance 
shall be provided, through promotion of bilateral agreements or otherwise, 
to effect the early return of displaced persons to their country of origin. 
The Assembly in the resolution 
Considers that Germans being transferred to Germany from other 
states or who fled to other states from Allied Troops, do not fall under the 
action of this declaration insofar as their situation may be decided by 


allied forces of occupation in Germany, in agreement with the govern- 
ments of the respective countries. 


V. TRUSTEESHIP (COMMITTEE 4) 


When the Assembly convened it was faced with the necessity for taking 
action to implement those sections of the Charter dealing with non-self- 
governing territories (Chapter XI) and the international trusteeship system 
(Chapters XII and XIII). The early establishment of the trusteeship 
system seemed particularly desirable inasmuch as the liquidation of the 
League of Nations would leave the status of the League mandated areas 
unclear. According to Article 86, however, the membership of the Trustee- 
ship Council was to be equally divided between those members of the United 
Nations which administer trust territories and those which do not—the 
total number to include the five Great Powers. As no trusteeship agree- 
ments had been concluded since San Francisco, the prospects for constituting 
the Trusteeship Council looked none too bright. 

In the Executive Committee considerable attention had been given the 
possibility of setting up a temporary Trusteeship Committee which could 
carry on pending the creation of the Trusteeship Council. This idea was 
abandoned in the Preparatory Commission, however, largely because of the 
fear that it might further delay the establishment of the trusteeship system. 
In its place the Preparatory Commission drafted a recommendation for the 
General Assembly calling upon those states administering territories under 
League of Nations mandate to undertake practical steps, in concert with the 
other states directly concerned, for the speedy conclusion of trusteeship 
agreements. 


“See Report of the Preparatory Commission, pp. 49-56; also United Nations Preparatory 
Commission, Committee 4: Trusteeship, London, 1945. 
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This draft resolution had its effect even before Committee 4 had the oppor- 
tunity to consider it. In the opening sessions of the Assembly the mandatory 
powers made their policies clear. On January 17 Mr. Bevin stated, amid 
prolonged applause, that preliminary negotiations had already started for 
placing Tanganyika, the Cameroons, and Togoland under trusteeship. 
Steps would also be taken in the near future, he said, to establish Transjordan 
as an independent state, although no proposals would be put forth in respect 
to Palestine until the Anglo-American Committee of Enquiry had made its 
report." Other states followed in rapid order. New Zealand announced 
intentions to place Western Samoa under trusteeship. Australia made a 
similar announcement in respect to New Guinea and Nauru, Belgium in 
respect to Ruandi-Urundi, and France in respect to Togoland and the 
Cameroons. With public declarations from these five states to rely upon, 
the establishment of the trusteeship system envisaged in Chapters XII and 
XIII became at least a mathematical possibility. 

These unexpected developments called for a shift of emphasis in the work 
of Committee 4. While the draft resolution of the Preparatory Commission 
had dealt exclusively with Chapters XII and XIII of the Charter it now 
became desirable to give increased attention to the implementation of the 
obligations resting upon all the colonial powers under Chapter XI. Actually 
Chapter XI is much more important in some respects, since it lays down far- 
reaching duties and obligations for all colonial powers with respect to the 
administration of non-self-governing territories regardless of whether the 
trusteeship system ever comes intoeffect. The principles enumerated therein 
apply now to the hundreds of millions of dependent peoples scattered over 
the world. As the result of American initiative the Committee, therefore, 
enlarged the draft resolution by reminding members of the United Nations 
responsible for the administration of non-self-governing territories of the 
responsibility they had assumed under Chapter XI to 

recognize the principle that the interests of the inhabitants of those 
territories are paramount. They accept, as a sacred trust, the obligation 
to promote to the utmost the well-being of the inhabitants of these terri- 
tories. Tothat end they accept certain specific obligations, including the 


obligation to develop self-government and to assist the inhabitants in the 
progressive development of their free political institutions. 


The Committee was well aware that beautiful phrases, however well 
turned, would not in themselves accomplish the desired objectives. They 
therefore incorporated in the resolution a Chinese amendment requesting 
the Secretary-General to include in his annual report a summary of the in- 
formation transmitted to him by members of the United Nations under 
Article 73 of the Charter relating to the economic, social, and educational con- 
ditions in the territories for which they are responsible.“ The publication 
of this material in the Secretary General’s report should do much to help 


4 Journal, No. 8, p. 176. See Doc. A/34; A/C. 4/10; A.C. 4/19; A/C. 4/21. 
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focus the spotlight of public opinion upon the dependent areas and raise the 
standards of administration in respect to non-self-governing territories. 

During the elaboration of the American draft resolution, Committee 4 
devoted considerable discussion to the meaning of the phrase “‘states directly 
concerned.’’ Article 79 of the Charter expressly provides that the terms of 
trusteeship for each of the trusteeship territories “shall be agreed upon by the 
states directly concerned,” including the mandatory power in the case of 
territories held under mandate. It follows that each of the states directly 
concerned in a particular territory in effect has a veto on the trusteeship 
agreement relating to that territory and on its alteration or amendment. 

No doubt with Palestine and the Italian colonies in mind, the Arab states 
pressed for a definition of the term. The Iraq delegation submitted a pro- 
posal outlining certain criteria for determining the states directly concerned 
including such factors as geographic propinquity and cultural, linguistic, 
economic or social ties with the territory to be placed under trusteeship. 
The United States delegation, however, supported by the present mandatory 
powers and the Soviet Union, firmly resisted all such attempts to define in 
advance the states directly concerned. As John Foster Dulles pointed out 
in the Assembly ‘‘any abstract definition might have given states not genu- 
inely concerned in establishing the trusteeship system a legal position which 
might in practice have impeded the full and prompt establishment of that 
system.’ On this point the position taken by the United States would seem 
to be both logical and in conformity with the Charter. Innumerable diffi- 
culties will be avoided in the future if the states immediately concerned make 
the initial determination through diplomatic channels and then submit the 
trusteeship agreement to the Assembly for approval. The Assembly, in 
considering the agreement, can then decide whether all the states directly 
concerned have been consulted and, if need be, it can recommend that further 
negotiations be undertaken.“ 

One further word should be added, concerning the Provisional Rules of 
Procedure of the Trusteeship Council. These rules, which were formulated 
by the Executive Committee and the Preparatory Commission, were passed 
on to Committee 4 by the Assembly for its consideration. Since Article 90 
of the Charter bestows upon the Trusteeship Council the authority to adopt 
its own rules of procedure, Committee 4 wisely refrained from considering 
the provisional rules, recommending instead that the Secretary General 
transmit them to the Trusteeship Council as soon as the latter is constituted. 
The Committee thus avoided many tedious hours of debate. 

It is rather remarkable that, despite the inability of the United States 
to formulate a forthright policy concerning the mandated islands in the 
Pacific, the United States delegation has been able to assume a position of 

“See also Journal, No. 28, p. 483; also A/C. 4/11. 


“ For discussion of the Committee report see Journal, No. 28, pp. 482-490; also Commit- 
tee summaries in Nos. 11-15, 17, 19, 25, 26. 
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leadership in respect to trusteeship matters both at San Francisco and at 
London. At San Francisco the United States delegates played an out- 
standing role in the formulation of Chapters XI, XII, and XIII of the 
Charter. During the Executive Committee and Preparatory Commission 
stages the United States was instrumental in drafting provisional rules of 
procedure for the Trusteeship Council that were liberal and flexible. 
Finally, during the General Assembly the United States again took the 
leadership in framing a resolution which should give hope and courage to 
the people of dependent areas everywhere. 


VI. ADMINISTRATIVE AND BUDGETARY MATTERS (COMMITTEE 5) 


While the other committees dealt with inherently newsworthy issues 
Committee 5 was absorbed in the examination of the comprehensive reports 
of the Preparatory Commission dealing with the functions and organization 
of the Secretariat and the financial arrangements for the United Nations. 

At San Francisco the broad philosophy of the Secretariat had been set 
forth in Chapter XV of the Charter. The method for selecting the Secretary 
General through recommendation by the Security Council and appoint- 
ment by the Assembly had been determined. It had been agreed that he 
should be the principal administrative officer of the Organization, and the 
Secretary General of each of the principal organs. He had been granted 
the important political function of bringing to the attention of the Security 
Council any matter which he thought might threaten the maintenance of 
international peace and security. Provision had also been made to insure 
a secretariat staff of unquestioned international loyalty so far as this could 
be done by the statement of this principle in the Charter and by proscrip- 
tions against national interference. Perhaps most important of all, the 
Charter provided that the Secretariat be considered as one of the principal 
organs of the Organization. 

In similar fashion the San Francisco Conference had provided in general 
terms for the financing of the Organization. The authority for voting the 
budget had been given exclusively to the General Assembly (Art. 17). It 
was provided that the expenses of the Organization should be borne by 
Members in whatever manner they might be apportioned by the General 
Assembly. Finally, a penalty clause was adopted (Art. 19) depriving a 
Member of its vote if its arrears were as much as the contributions due from 
it for the two preceding years. 

Translating these very general principles into an operating administrative 
organization which could function as the backbone of the whole United 
Nations Organization required an immense amount of detailed work. The 
bulk of this had to be left, of course, to the man to be selected as Secretary 

Rule 24 making public meetings the general rule for the Trusteeship Council, and rule 


42 concerning the handling of petitions directed to the Council, are cases in point. See 
Report of P. C. pp. 49-56. 
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General, for he would be responsible for the efficient operation of this ad- 
ministrative machine. Yet he was not to be elected until the First General 
Assembly and Security Council had met. In order therefore to expedite 
the achievement of a going organization the Executive Committee and the 
Preparatory Commission sought to anticipate as far as possible the problems 
which would face the Secretary General and toward this end prepared a 
series of recommendations dealing with the Organization of the Secretariat 
and with the Financial and Budgetary arrangements. 

It was the task of Committee 5 to examine Chapters VIII and IX of the 
Preparatory Commission Report and in addition to determine the salaries 
and allowances for the Secretary General, Assistant Secretaries General, 
and Directors and to vote a provisional budget and a provisional scale for 
Member contributions. The bulk of the two chapters was adopted by the 
Assembly substantially as submitted. 

Especially notable in this adoption of the Report was the willingness to 
abide by the conclusion of the Preparatory Commission that as principal 
administrative officer the Secretary General should be left full discretion to 
develop his organization, prepare his staff regulations and rules, and classifi- 
cations and salary scales, and prepare and administer an Annual Budget—all 
this of course subject to the supervision of the General Assembly. What- 
ever organizational and administrative arrangements were adopted by the 
Assembly were of a provisional character and intended primarily to expedite 
the inauguration of the services to be provided by the Secretariat. 

Consistent with this approach Committee 5 defeated an effort to impose 
upon the Secretary General the controlling influence of a committee like the 
Supervisory Commission of the League of Nations.47 This proposal arose 
as an amendment to the recommendations of the Preparatory Commission 
for an Advisory Committee on Administrative and Budgetary Questions, 
and aimed to change its function from one of assisting to one of controlling 
and supervising the Secretary General. The decision of the Committee, 
approved by the Assembly, was an important step in assuring to the Sec- 
retary General an outstanding position of administrative direction and 
leadership. 

The difference in attitude between the United States as virtually a minor- 
ity of one, and all the other countries, on the subject of tax immunity for the 
staff of the United Nations, deserves special consideration. The issue arose 
first in determining the salaries for Secretary General, Assistant Secretaries 
General, and Directors, and arose recurrently in the development of prin- 
ciples regarding salaries of the United Nations staff in general. It was 
urged by the delegates from most other countries that salaries could not be 


“ Report by the Executive Committee to the Preparatory Commission, Chs. VI and VII. 
Preparatory Commission, Summary Record of Meetings, Committee 6: Administrative 
and Budgetary. See Report of P. C., Chs. VIII and IX. 

“ Journal, No. 18, suppl. No. 5, p. 23. 
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fixed without knowing whether they were to be reckoned as “net” or as 
“‘gross.’’ If thesalaries were to be stated in gross terms they would have to be 
adequate to cover possible national income taxes. If net, provisions would 
need to be made for reimbursement in the event of liability of staff to national 
income tax laws. Underlying this net/gross question was an assumption 
on the part of most delegates that the staff of the United Nations, to be truly 
international, would need to be exempt from national controls like income 
taxes. It was pointed out by these delegates that unless all national laws 
were uniform in this respect, the United Nations would need to reimburse 
those of its staff who paid national income taxes, in order to insure equal pay 
for equal work. This, however, would mean that some countries would be 
contributing indirectly to the treasuries of those countries which levied such 
income taxes. In order to insure equity among states it would therefore be 
necessary to increase the assessments upon such Members by the amount of 
the reimbursements paid to their nationals by the United Nations. 

The United States delegate did not argue against the principle of tax 
immunity of international civil servants. He did argue, however, that the 
question whether nationals of the United States working for the United 
Nations would be exempt from income taxes depended upon whether treaty 
obligations existed and upon whether Congress would amend the tax laws 
toward achieving this effect. Until then the General Assembly could do 
nothing but develop a salary scale without regard to whether salaries would 
be exempt or not, and without determining that they should be net or gross. 

It was recognized by virtually all the delegates that the creation of a tax 
privileged class was undesirable, and there was therefore also considerable 
support for instituting a staff contribution plan similar to that employed in 
the Provisional International Civil Aviation Organization. Under this plan 
all employees pay a contribution,—roughly equivalent to the Canadian 
income tax—into the organization’s treasury. Those employees who pay 
national income taxes may deduct from their assessed contribution the 
amount of that tax. The PICAO plan thus insures that all employees make 
some contribution to the world’s governmental institutions and at the same 
time tends to equalize the position of those who are and those who are not 
liable for national income taxes. There was no final determination on this 
question, however, pending a study of the entire tax immunity problem by 
the Secretary General. 

The final resolution adopted by the General Assembly on the tax im- 
munity problem states: 


TAXATION 
Having regard particularly to the administrative and budgetary 
arrangements of the Organization, the General Assembly concurs in the 
conclusion reached by the Administrative and Budgetary Committee 
that there is no alternative to the proposition that exemption from 
national taxation for salaries and allowances paid by the Organization 1s 
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indispensable to the achievement of equity among its Members and 
equality among its personnel. 
THEREFORE THE GENERAL ASSEMBLY RESOLVES that: 


12. Pending the necessary action being taken by Members to exempt 
from national taxation salaries and allowances paid out of the budget of 
the Organization, the Secretary-General is authorized to reimburse staff 
members who are required to pay taxation on salaries and wages received 
from the Organization. 

13. In the case of any Member whose nationals in the service of the 
Organization are required to pay taxation on salaries and allowances 
received from the Organization, the Secretary-General should explore 
with the Member concerned methods of ensuring as soon as possible the 
application of the principle of equity amongst all Members. 

14. The records and documents of the Administrative and Budgetary 
Committee and of the Advisory Group of Experts respecting staff 
contribution plans be referred to the Secretary-General for his informa- 
tion, and the Secretary-General be requested to submit recommendations 
thereon to the Second Part of the First Session of the General Assembly. 


In the final Assembly vote the United States abstained from voting on the 
resolution embodying these sections. Since it is not contemplated that the 
tax reimbursement issue will arise in the administration of the Secretariat 
before the Second Part of the First Assembly, and since the Secretary- 
General has been instructed to explore the question with Members, no special 
item for this purpose is contained in the Provisional Budget.** 

Finally, mention should be made of the highly significant resolution relat- 
ing to the information program of the United Nations. The plan for or- 
ganizing the Secretariat, submitted by the Secretary-General for his guid- 
ance, includes a Department of Public Information. A Technical Advisory 
Committee on Information, appointed by the Preparatory Commission, 
developed a report on an information program for the United Nations. 
Meantime Committee 5 passed a resolution,‘ later approved by the As- 
sembly, emphasizing the importance of an informed public opinion on 
United Nations activities and aims, endorsing the principle set forth in the 
Preparatory Commission Report to the General Assembly and transmitting 
to the Secretary-General for his information and consideration the recom- 
mendations of the Technical Advisory Committee on Information. 


VII. LEGAL QUESTIONS (COMMITTEE 6) 


The most important task before Committee 6 was the implementation of 
Articles 104-105 of the Charter. These Articles provide that the Organiza- 
tion shall enjoy in the territory of each of its members such legal capacity 
and such privileges and immunities as are necessary for the fulfilment of its 


8 Discussions of the tax question in Committee 5 will be found: Supplement 5 to the 
following Journal, Nos. 11, 13, 15, 16, 17, 23,25. ‘The Rapporteur’s Report is found in Docs. 
A/41, A/44, A/47, A/48. The Assembly action on these reports: Journal, No. 31, pp. 564-69. 

*? Journal, No. 21, Suppl. 5, pp. 30/31. 


368 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


purposes. Similarly, representatives of the member states and officials of 
the Organization shall enjoy “such privileges and immunities as are neces- 
sary for the independent exercise of their functions in connection with the 
Organization.’”’ These broad obligations were assumed by the 51 United 
Nations when they ratified the Charter. The task at London was to sharpen 
the rather vague generalizations into the kind of specific commitments which 
would permit the Organization to operate efficiently. 

It is obvious that a definite understanding in respect to privileges and 
immunities is absolutely essential as between the Organization and the state 
in which its headquarters are situated. It is there that the permanent staff 
will be located and it is there that most of the business of the Organization 
will be transacted. On the other hand, the United Nations will no doubt 
decide to open a number of regional offices and its staff members will be 
traveling to all parts of the world on official business. Likewise the Organi- 
zation will need to enter into contracts and to own property in many states. 
For these reasons the question of privileges and immunities concerns all the 
members of the United Nations to a greater or lesser degree. 

To meet this need the Preparatory Commission submitted two conventions 
for the consideration of the Assembly: 1) a general draft convention on 
privileges and immunities; and 2) a draft convention to be concluded with 
the United States for the location of the headquarters of the United Nations. 
The first draft convention outlines the privileged position of the Organiza- 
tion and its functionaries in general, but in this respect it falls considerably 
short of the League of Nations principle that officials “‘when engaged on the 
business of the League, shall enjoy diplomatic privileges and immunities.”’*° 
Both in the Preparatory Commission and in Committee 6 it was agreed that 
the full range of diplomatic privileges and immunities did not seem necessary 
for United Nations officials to discharge their functions properly." As a 
result the convention grants only certain privileges and immunities—e.g., 
immunity from legal process in respect of official acts, exemption from 
taxation on United Nations salaries and emoluments, immunity from 
national service obligations and from immigration restrictions—but reserves 
for the Secretary General and the Assistant Secretaries General the privileges 
and immunities accorded to diplomatic envoys under international law. 

While the Convention was approved unanimously by Committee 6 and 
later opened in the General Assembly for accession by member states, con- 
siderable discussion took place over the propriety of exempting officials from 
national service obligations and from taxation on United Nations salaries.” 
The United States delegation reserved its position on both counts on the 
ground that the right to exempt our nationals from such duties was a pre- 


50 League Covenant, Art. 7. 

51 See Report of P. C., pp. 60-80; also Preparatory Commission, Committee 5: Legal 
Questions, Summary Record of Meetings, London, 1945. 

82 See the preceding section in which the tax exemption problem is discussed at length. 
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rogative of the Congress. Byelorussia, the Ukraine, the Soviet Union, and 
the Argentine also entered reservations with respect to national service 
obligations. On the other hand, it was generally recognized that the 
members of an international civil service should not feel themselves torn by 
conflicting loyalties; once appointed to the United Nations staff their 
allegiance must be to the Organization alone. Moreover, it would be most 
unfortunate if the nationals of some states were placed on a plane of in- 
equality with other staff members because of the refusal of certain govern- 
ments to grant certain of the privileges and immunities provided for in the 
convention.* 

The second draft convention approved by Committee 6 will serve as the 
basis of discussion in the negotiations to take place between the United 
Nations and the United States regarding the establishment of the Organiza- 
tion’s headquarters in the United States. This site convention, in addition 
to provisions related to the site, incorporates the terms of the general con- 
vention and, if approved, will extend necessary privileges and immunities 
to United Nations representatives and officials in the United States pending 
the entry into force of the general convention. Meanwhile the Secretary- 
General, with the assistance of a committee made up of the representatives 
of Australia, Belgium, Bolivia, China, Cuba, Egypt, France, Poland, the 
United Kingdom, and the Soviet Union, has been authorized to negotiate 
with the United States and to report back to the Assembly. Insofar as 
privileges and immunities are concerned the course of these negotiations 
should not be difficult. There are, to be sure, some slight divergencies 
between the two conventions and the International Organizations Im- 
munities Act approved by the Congress last December.* But these dif- 
ferences are not great and should be speedily reconciled. It is important 
to note that the United States did not take part in the discussion of the 
second draft convention. 

The Assembly also moved toward the unification of the privileges and 
immunities enjoyed by the United Nations and the various specialized 
agencies.» Most of the specialized agencies, like the International Mone- 
tary Fund, the International Bank, and the Food and Agriculture Organiza- 
tion have detailed provisions with regard to privileges and immunities in 
their basic charters. Some, because of their particular functions, require 
privileges of a special nature. In general, however, most of them should be 
able to function satisfactorily within the broad framework of privileges and 
immunities provided for the United Nations. To this end, and with the 
conviction that no agency should ask for privileges which are not essential for 
its proper functioning, the General Assembly instructed the Secretary-Gen- 
eral “to open negotiations with a view to the reconsideration . . . of the 


% Doc. A/43. See also Journal, Nos. 14, 18, 26, 27 for committee discussion. 


* Public Law 291—79th Congress; see also Federal Register, February 20, 1946. 
® Report of P. C., pp. 60 ff. A/43, p. 38. 
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provisions under which the specialized agencies at present enjoy privileges 
and immunities.”’ 

To Committee 6 also fell the task of examining the various amendments 
to the Provisional Rules of Procedure proposed in the General Assembly. 
Many of these problems, while nominally legal in character, were actually 
highly political in nature. Typical were the resolutions concerning the size 
and competence of the General Committee, the problem of nominations and 
the secret ballot, and the terms of office of Council members. Since these 
matters have been dealt with above it will not be necessary to consider 
them here. 

Finally, a word should be said about the efforts of the Committee and the 
Assembly to give effect to Article 102 of the Charter providing for the 
registration and publication of treaties. Desirous of replacing the valuable 
League of Nations Treaty Series, the Assembly instructed the Secretary- 
General to draft proposals for the practical implementation of Article 102 
and to invite both members and non-members of the Organization to submit 
for registration and publication current treaties and agreements as well as 
other agreements concluded in recent years but not included in the League 
Treaty Series.% This decision to bring up to date the League series will be 
applauded by all students of world affairs.*’ 


VIII. LEAGUE OF NATIONS COMMITTEE 


An inevitable consequence of the establishment of the United Nations was 
the dissolution of the League of Nations. This could not be accomplished 
without first considering what should happen to the functions it has per- 
formed and disposing in some manner of the League’s assets. 

The General Assembly accepted, following a brief discussion in its League 
of Nations Committee, the Preparatory Commission recommendation that 
the Assembly reserves the right to decide ‘‘not to assume any particular 
function or power (of the League), and to determine which organ of the 
United Nations or which specialized agency . . . should exercise each 
particular function or power assumed.’”’ In principle it agreed to undertake 
those functions of the League Secretariat relating to the custody of treaties. 
It accepted responsibility, subject to prior examination by the Economic 
and Social Council, for those technical and nonpolitical functions of the 
League Secretariat relating to the substance of international instruments 
whose execution is dependent upon the exercise by the League of Nations of 
particular functions conferred by the instruments. The General Assembly 
requested the Economic and Social Council to survey the broad nonpolitical 


5 Doc. A/31; A/C. 6/1; Journal, No. 23 for committee discussion. 

8t Mention should be made also of resolutions on the privileges and immunities of the 
International Court of Justice, on the coérdination of the privileges and immunities of the 
United Nations with those of the specialized agencies, and on the Committee structure of 
the General Assembly. See Journal, No. 31, pp. 575. 
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functions and activities performed by the League of Nations itself, with a 
view to determining which of these should be assumed by the United Nations 
or by one of the specialized agencies brought into relationship with the 
United Nations. Pending this determination the Assembly agreed that the 
Economic and Social Council should continue provisionally the work of the 
following League departments: the Economic, Financial and Transit De- 
partment, the Health Section, the Opium Section, and the secretariats of 
the Permanent Central Opium Board and Supervisory Body. 

The Secretary General was requested ‘‘to make provision for taking over 
and maintaining in operation the Library and Archives and for completing 
the League of Nations Treaty Series.”’ 

The Secretary General’s attention was also called to the desirability of 
engaging, subject to his own choice and determination, for those functions 
assumed from the League of Nations “‘such members of the experienced 
personnel by whom it is at present being performed.” 

With respect to the assets of the League of Nations, the Assembly ac- 
cepted the recommendation of the Committee appointed by the Preparatory 
Commission to negotiate with the Supervisory Commission of the League 
of Nations. Under these recommendations all the material assets of the 
League of Nations are to be transferred to the United Nations at their 
original cost value. (The determination of a market or use value had been 
found impossible.) Shares in the total credit of the League of Nations are 
to be allocated among the members of the League of Nations in accordance 
with a schedule determined by the League of Nations. The shares of those 
members of the League of Nations who are members of the United Nations 
will be credited to them on the books of the United Nations for application 
to their United Nations assessments not later than December 31, 1948. 
The shares of League of Nations members who are not members of the 
United Nations are to be settled by the League of Nations itself, along with 
the settlement of the League’s other liabilities. Any remainder of liquid 
assets will be disposed of by the League of Nations according to its own 
plans. As far as possible the League of Nations will separate out all in- 
terests which the International Labor Organization may have in the League 
of Nations assets, prior to their transfer to the United Nations. Arrange- 
ments will be made by the United Nations later regarding the use by the 
International Labor Organization of the Assembly Hall and the Library. 

Finally, the Assembly appointed a small committee to negotiate with the 
Carnegie-Stichting, owners of the Peace Palace at The Hague, regarding 
the use of the premises of the Permanent Court of International Justice for 
the new International Court of Justice. The same committee will also 
handle negotiations with the Swiss authorities regarding the transfer of 
certain of the League of Nations assets. It is expected that transfers of 
assets will take place on or about August 1, 1946. 

The plan adopted transfers to the United Nations all necessary title, but 
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leaves to the League of Nations the settlement of liabilities, including the 
management of the Staff Pension Fund and pensions of the Judges of the 
Permanent Court of International Justice, as well as settlement of accounts 
regarding contributions in arrears, and the distribution of remaining liquid 
assets and accounts with non-members of the United Nations. The plan is 
thus a final and definite settlement and appears to be both just and con- 
venient.®® 


IX. HEADQUARTERS COMMITTEE 


Toward the end of the Preparatory Commission it was decided that the 
location of the headquarters of the United Nations should be in the Eastern 
part of the United States ®® and an Interim Committee was sent to the 
United States to examine alternate sites on the basis of the criteria set forth 
in the Commission’s Report. 

After an inspection lasting a full month the Interim Committee returned 
to London to report to the Assembly. 

The report of the Committee, favoring a permanent location in the North 
Stamford-Greenwich district and temporary headquarters in New York City, 
was referred to a Headquarters Committee appointed by the Assembly. 
This Committee held eleven meetings, debating vigorously the location for 
the permanent and temporary headquarters. The debate brought forth 
again strong support for San Francisco, both as permanent and as tem- 
porary headquarters. Compromises were suggested, including proposals 
that only the temporary site be picked at this time and another that both 
the permanent and temporary locations should be left undecided until 
further study by the Secretary General. 

The final resolution adopted, favoring Westchester (N. Y.) and/or Fair- 
field (Conn.) Counties, requested a Headquarters Commission to draw up 
plans based on different size plots ranging from two to forty square miles. 
It was also decided to place the Interim Headquarters in New York City. 
The Headquarters Commission, intended to aid the Secretary General in 
working out details, was created and was advised to give careful and friendly 
attention to problems involving displacement of persons, effect of acquisition 
of tax property on local tax revenues, etc. 

The debate on both the permanent and temporary headquarters brought 
to the fore once more the issues vigorously debated in the Preparatory Com- 
mission, and had latent in it all the feeling of the arguments over European 
as against United States headquarters, and over San Francisco as against 
the East Coast. Feeling was probably intensified both by the cost con- 


58 See the following references: Preparatory Commission Summary Record of Meetings, 
Committee 7 (League of Nations); Preparatory Commission Report, Chapter XI; Journcl, 
No. 19, Supplement No. 7; Journal, No. 22, Supplement No. 7; Documents A/18, A/18 
Add 1, A/18 Add 2, A/18 Corr 1, A/28. 

59 Preparatory Commission Report, Chapter X, p. 114. 
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templated in the recommendation of a 40-50 square mile site in the high- 
priced Stamford-Greenwich area, and by protests from that area against 
the threatened ‘‘invasion” by the United Nations. Throughout these 
discussions the United States delegation maintained the position of neutrality 
adopted during the Preparatory Commission stage.*° 


X. CONCLUDING COMMENTS 


Those who followed closely the work of the First Part of the First General 
Assembly agree that the meetings were successful. The over-riding ob- 
jective of the Assembly was realized—namely, to transform the United 
Nations into a going concern. As Senator Tom Connally remarked in his 
report to the Senate on March 12: “After San Francisco we had only the 
bare skeleton of the Charter. At London the inert framework was invested 
with flesh and blood. It became a living organism.’”’ Moreover, a number 
of important substantive problems were satisfactorily dealt with. 

In the long run, of course, the success of the United Nations will depend 
upon the willingness of the member nations, and more particularly the great 
powers, to utilize the machinery they have established for the purpose of 
solving their mutual problems. At London the General Assembly handled 
well its role as the “‘town meeting of the world,”’ and the Security Council 
tackled four delicate and intricate controversies with considerable success. 
The machinery has already demonstrated its value and its effectiveness. 


It is up to the United Nations to make that machinery work. 


8 Journal, No. 33; Document A/58 Rev. 1 (final resolution); Document A/Site 2 (report 
of the Inspection Group). 
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EDITORIAL COMMENT 


SOVEREIGN IMMUNITY LIMITED TO ESSENTIAL GOVERNMENT FUNCTIONS: 
NEW YORK V. UNITED STATES 


It is not an unusual phenomenon in American Constitutional practice to 
have a group of States join in resisting what they believe to be an encroach- 
ment upon their powers by the Federal Government. It will be recalled 
that, in September, 1944, thirty-eight States filed a joint petition in the 
Supreme Court requesting a rehearing of the case in which the Court had 
ruled that the business of insurance in interstate commerce was subject to 
the Federal anti-trust laws and regulations. The case involved the inter- 
pretation of Federal legislation under the interstate commerce clause and 
was not a question of sovereign immunity. Recently the alleged encroach- 
ment upon the sovereign right of a State of the Union by the Federal taxing 
power was resisted by New York State with the active support of forty-five 
other States appearing as amici curiae. The decision of the Supreme Court 
handed down January 14, 1946,! merits our attention because the doctrines 
enunciated are applicable in principle to international relations as well. 

The United States brought action to recover taxes assessed against the 
State of New York, under the Revenue Act of 1932,? on the sale of mineral 
waters taken from Saratoga Springs. The State claimed immunity from 
the tax upon the ground that “‘in the bottling and sale of said waters the 
defendant State of New York was engaged in the exercise of a usual, tradi- 
tional, and essential governmental function.”” The Supreme Court overruled 
this contention in a six to two decision. Justice Frankfurter, writing the 
opinion (Justices Douglas and Black dissenting) quoted with approval from 
Ohio v. Helvering * holding that a State which sells liquor, even in the exercise 
of the police power, is amenable to federal taxing power: 

If a state chooses to go into the business of buying and selling com- 
modities, its right to do so may be conceded so far as the Federal 
Constitution is concerned; but the exercise of the right is not the 
performance of a governmental function. . . . When a state enters 
the market place seeking customers it divests itself of its quasi sov- 
ereignty pro tanto, and takes on the character of a trader, so far, at least, 
as the taxing power of the federal government is concerned. 

Substantially the same question had come before the Supreme Court 
prior to the Eighteenth Amendment and had been decided against the State. 
South Carolina sought to operate a dispensary system monopolizing the sale 
of intoxicating liquors. There the Court drew a line between taxation of 
the historically recognized governmental functions of a State and business 

1 State of New York and Saratoga Springs Commission and Saratoga Springs Authority v. 


The United States of America. Advance Opinions, 1946, U. S. Law Week 4089. 
247 Stat. 169, 264; Sec. 615 (a) (5). 3 (1934) 292 U.S. 360 at p. 369. 
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of a kind which theretofore had been pursued by private enterprise.t Nor 
was this distinction novel in our judicial history. As early as 1824 Chief 
Justice Marshall applied the principle to a Georgia banking corporation 
in which the State of Georgia was a part owner. He expressed the principle 
as follows: 5 


It is, we think, a sound principle, that when a government becomes a 
partner in any trading company, it divests itself, so far as concerns the 
transactions of that company, of its sovereign character, and takes on 
that of a private citizen. Instead of communicating to the company 
its privileges and its prerogatives, it descends to a level with those with 
whom it associates itself, and takes the character which belongs to its 
associates, and to the business which is to be transacted. 


The dissenting opinion of Justices Douglas and Black in the Saratoga 
Springs case did not assume to draw any distinction between a Federal tax 
on South Carolina’s liquor business and a Federal tax on New York’s mineral 
water business. On the other hand, they refused to be bound by the rule of 
stare decisis, which, in their opinion, has only “‘a limited application in the 
field of Constitutional law.’’ While this contention has been the subject 
of much discussion, we mention it only in passing as it is not material to the 
subject here under discussion. What we desire to emphasize is that the 
decision in the instant case has a direct bearing upon the judicial settlement 
of international disputes in which sovereign immunity is claimed as a ground 
of exemption from the jurisdiction of the local courts even in respect to 
transactions which are not essential government functions. The inter- 
national character of the problem was also recognized in the opinion of the 
dissenting justices when they remarked that ‘‘the Constitution is a compact 
between sovereigns.” They differed with the majority only as to the 
extent of the powers delegated. The correctness of the decision of the Court, 
when viewed from this angle, therefore rests upon the validity of the proposi- 
tion that sovereign immunity is based upon the exercise by a government of 
some essential government function. 

The opinion of Chief Justice Stone concurring with the majority expresses 
the principle as follows: 


If we are to treat as invalid, because discriminatory, a tax on “State 
activities and State-owned property that partake of uniqueness from 
the point of view of intergovernmental relations,” it is plain that the 
invalidity is due wholly to the fact that it is a State which is being taxed 
so as unduly to infringe in some manner the performance of its functions 
as & government which the Constitution recognizes as sovereign. 


We have previously had occasion to point out that this distinction has not 
always been recognized by the Supreme Court, especially where the property 
of a foreign government, such as a merchant ship, has been employed in 


* South Carolina v. United States, 1905, 199 U. S. 437. 
° United States Bank v. Planters’ Bank of Georgia, 1824, 9 Wheat. 904, 907. 


376 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


purely commercial business. The principle cannot be said to be well 
established but may be in the process of development, having gained 
recognition at least in some countries.?. The importance of limiting sover- 
eign immunity where the state enters the arena of commercial business has 
only recently begun to assume vital importance. The nationalization of all 
export and import business by Soviet Russia has now been followed, al- 
though to a more limited degree, by the nationalization of certain industries 
by Great Britain, France, and other countries. The significance of this 
phenomenon in international life must soon be recognized as one deeply 
affecting both economic and political relations. The fact that the Supreme 
Court of the United States has restricted the immunity of State governments 
to the exercise of essential government functions should not be overlooked 
in the conduct of our foreign relations. The principle is a corollary to 


the maintenance of a system of free enterprise. 
ArTHUR K. KuHN 


THE LEADERS’ AGREEMENT OF YALTA 


On February 11, 1946, the United States Department of State released the 
following text of a secret agreement signed at Yalta, in the Crimea, on 
February 11, 1945: 

The leaders of the three Great Powers—the Soviet Union, the United 


States of America and Great Britain— have agreed that in two or three 
months after Germany has surrendered and the war in Europe has 


terminated the Soviet Union shall enter into the war against Japan on 
the side of the Allies on condition that: 

(1) The status quo in Outer Mongolia (the Mongolian People’s 
Republic) shall be preserved; 

(2) The former rights of Russia violated by the treacherous attack 
of Japan in 1904 shall be restored, viz.: 

(a) The southern part of Sakhalin as well as all the islands adjacent 
to it shall be returned to the Soviet Union, 

(b) The commercial port of Dairen shall be internationalized, the 
preéminent interests of the Soviet Union in this port being safeguarded 
and the lease of Port Arthur as a naval base of the U.S.S.R. restored. 

(c) The Chinese Eastern Railroad and the South Manchurian Rail- 
road which provides an outlet to Dairen shall be jointly operated by 
the establishment of a joint Soviet-Chinese Company, it being under- 
stood that the preéminent interests of the Soviet Union shall be safe- 
guarded and that China shall retain full sovereignty in Manchuria; 

(3) The Kurile Islands shall be handed over to the Soviet Union. 

It is understood that the agreement concerning Outer Mongolia and 
the ports and railroads referred to above will require concurrence of 
Generalissimo Chiang Kai-shek. The President will take measures in 
order to obtain this concurrence on advice from Marshal Stalin. 


6 See the writer’s editorial comment in this JouRNAL, Vol. 21 (1927), p. 742. 

7 See editorial comments in this JouRNAL, Vol. 28 (1934), pp. 119-122; Vol. 39 (1945), p. 
772. See also Harvard Research in International Law, draft treaty, in Supplement to this 
JOURNAL, Vol. 26 (1932), p. 455, Arts. 11, 23, 25. 
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The heads of the three Great Powers have agreed that these claims 
of the Soviet Union shall be unquestionably fulfilled after Japan has 
been defeated. 

For its part the Soviet Union expresses its readiness to conclude with 
the National Government of China a pact of friendship and alliance 
between the U.S.S.R. and China in order to render assistance to China 
with its armed forces for the purpose of liberating China from the 
Japanese yoke. 

Feb. 11, 1945 
J. STALIN 
FRANKLIN D. ROOSEVELT 
WInsTON 8S. CHURCHILL! 

The careless informality and the execrable draftsmanship of this highly 
important instrument raise interesting questions of a technical nature. Who 
were the parties to the agreement? Upon whom is it legally binding? 
Precisely what obligations were assumed by the contracting parties? 

The agreement purports to be between the “‘leaders”’ or ‘‘heads”’ of ‘‘the 
three great powers” which are identified as ‘‘the Soviet Union,” the United 
States of America, and “Great Britain.’””’ The characterization of the 
President as ‘‘the leader’’ of the United States is scarcely a term of art and 
its precise implications are unknown to United States constitutional law, 
although the appellation is not unfamiliar to students of Nazi terminology. 
Similarly lacking in precision is the characterization of the President as 
“the head” of a “great power.’’ Aside from their designation as ‘‘leaders”’ 
or “heads,” it is nowhere stated in the text of the instrument that the per- 
sons who signed acted on behalf of their respective states or that they had 
the competence or authority to bind their states. The name ‘ Marshal 
Stalin” appears once assuch. Thesame sentence refers to ‘The President.” 
Mr. Churchill’s name or titles do not appear at all in the text. The signa- 
tures appended to the instrument are not followed by any official designa- 
tions. The only clear expression of an undertaking assumed by a state, as 
such, is found in the last paragraph, which begins ‘For its part the Soviet 
Union expresses its readiness to conclude with the National Government of 
China a pact of friendship and alliance between the U.S.S.R. and China,” 
although, in the first paragraph, the three “leaders” are stated to “‘have 
agreed’’ that the Soviet Union shall enter the war against Japan at a (fairly) ? 
certain time subject to (fairly uncertain) conditions. 

The terms in which the conditions are set forth require brief comment 
before their exact purport is analyzed. It makes sense to state that ‘the 
former rights of Russia” shall be “‘restored”’ if one thinks of their being 
restored to “‘Russia”’; but it is difficult to see how southern Sakhalin can be 
“returned” to the Soviet Union and “the lease of Port Arthur as a naval 

' Department of State Bulletin, Vol. X1V, No. 347 (Feb. 24, 1946), p. 282. 

? The passage setting forth the agreed date for Soviet entry into the war against Japan— 


“in two or three months after Germany has surrendered and the war in Europe has ter- 
minated””—apparently does not refer to termination of war in a technical sense. 
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base of the U.S.S.R. restored”? when neither has ever been in the possession 
of the Soviet Union. 

Although the phraseology of the first paragraph that ‘‘the leaders of the 
three great powers... have agreed that ... the Soviet Union shall 
enter into the war against Japan”’ is qualified by the phrase ‘‘on condition 
that... ,” it is apparent that the conditions next set forth are not condi- 
tions the fulfillment of which is regarded by the signers as necessarily preced- 
ing the entry of the Soviet Union into the war against Japan. The agreed 
date for the entry of that state into the war against Japan is ‘‘two or three 
months after Germany has surrendered and the war in Europe has ter- 
minated,” but the conditions (“‘ the agreement’’) concerning Outer Mongolia 
and the ports and railroads of Manchuria are made dependent upon the 
“concurrence of Generalissimo Chiang Kai-shek.’”’ This deference to the 
interests of China appears to be somewhat qualified by the next two sentences 
(‘The President will take measures in order to obtain this concurrence on 
advice from Marshal Stalin’’ and ‘‘ The heads of the three great powers have 
agreed that these claims of the Soviet Union shall be unquestionably fulfilled 
after Japan has been defeated’’), but the nature of the conditions as condi- 
tions subsequent to the entry of the Soviet Union into the war against Japan 
more clearly appears. That they were so regarded by the Soviet Union is 
shown by her entry into the war against Japan on August 9, 1945, prior to 
the fulfillment of the conditions. Marshal Stalin, having exacted a stiff 
price, somewhat at the expense of China, from Messrs. Roosevelt and 
Churchill, friends of China, delivered the goods at a time most convenient 
to those leaders. The question remains: What is the nature and extent of 
the obligations assumed by President Roosevelt? 

First, Mr. Roosevelt accepted Marshal Stalin’s condition that ‘‘the status 
quo in Outer Mongolia (the Mongolian People’s Republic) shall be pre- 
served”’ and agreed that ‘‘these claims of the Soviet Union shall be un- 
questionably fulfilled after Japan has been defeated.’”’ What is the meaning 
of these provisions? If Outer Mongolia is an integral part of the Republic 
of China,’ as was recognized by the Union of Soviet Socialist Republics in 
1924, the Chinese-Soviet Agreement on Outer Mongolia, concluded by 
exchange of notes at Moscow on August 14, 1945, would appear to be a 
modification of the status quo; for, by this agreement, 


3 See Louis Nemzer, ‘‘The Status of Outer Mongolia in International Law,” this JouRNAL, 
Vol. 33 (1939), pp. 452-464. 

‘ The first paragraph of Article V of the Chinese-Soviet Agreement on General Principles 
signed at Peking on May 31, 1924, reads as follows: ‘‘The Government of the Union of 
Soviet Socialist Republics recognises that Outer Mongolia is an integral part of the Republic 
of China and respects China’s sovereignty therein;” League of Nations Treaty Series, 
Vol. XXXVII, pp. 176, 178. Nemzer, writing in 1939, stated that, although Soviet Russia 
has acted upon the assumption that China’s jurisdictional authority in Outer Mongolia had 
varied in recent years, the Soviet Government ‘‘has never denied the sovereignty of China 
in this area;’’ Nemzer, as cited, p. 458. 
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in view of the desire repeatedly expressed by the people of Outer 
Mongolia for their independence, the Chinese Government declares 
that, after the defeat of Japan, should a plebiscite of the Outer Mon- 
golian people confirm this desire, the Chinese Government will recognize 
the independence of Outer Mongolia with the existing boundary as its 
boundary while the Soviet Government, taking note of the above 
statement of the Chinese Government, ‘‘further states that the Soviet 
Government will respect the political independence and territorial 
integrity of the People’s Republic of Mongolia (Outer Mongolia)”’. 


Likewise the Soviet Government, taking note of the above statement of 
the Chinese Government, “‘declares on its part that it will respect the state 
of independence and territorial integrity of the Mongolian People’s Republic 
(Outer Mongolia).” > If, on the other hand, Outer Mongolia was already 
an independent state at the time the Leaders’ Agreement was signed at 
Yalta, what obligations were assumed by Mr. Roosevelt with reference to 
the preservation of the status quo in Outer Mongolia? Did he envisage the 
United States as a perpetual guarantor of the independence of Outer Mon- 
golia, against the Soviet Union as well as against China? Or is it possible 
that he merely agreed not to oppose future Soviet predominance in this 
territory over which China claimed sovereignty? Is the obligation executed 
or does it remain executory? 

The second condition accepted by Mr. Roosevelt for Soviet entry into the 
war against Japan was that ‘“‘the former rights of Russia violated by the 
treacherous attack of Japan in 1904 shall be restored,’”’ namely, that southern 
Sakhalin and adjacent islands should be ‘‘returned”’ to the Soviet Union; 
that the port of Dairen should be internationalized, ‘‘the preéminent in- 
terests of the Soviet Union in this port being safeguarded”; that the ‘‘lease”’ 
of Port Arthur as a naval base of the Soviet Union should be “‘restored”’; ° 
that the Chinese Eastern and South Manchuria Railroads should be jointly 
operated by a Soviet-Chinese company, “‘it being understood that the pre- 
eminent interests of the Soviet Union shall be safeguarded and that China 
shall retain full sovereignty in Manchuria.” Since, by the Chinese-Soviet 
Agreements concluded at Moscow on August 14, 1945, the Soviet Union 
obtained substantial fulfillment of her claims in Manchuria, the question 
arises whether these conditions of the Yalta Leaders’ Agreement are to be 
considered as executed or whether Mr. Roosevelt assumed any executory 
obligations to see that the preéminent interests of the Soviet Union in Man- 
churia should be safeguarded or ‘‘that China shall retain full sovereignty 
in Manchuria.”’ 

Have the conditions that the Kurile Islands and southern Sakhalin should 


5 Department of State Bulletin, Vol. XIV, No. 345 (Feb. 10, 1946), pp. 204-5. 

* By the terms of the Russian-Chinese Convention of March 27, 1898, for the lease of the 
Liaotung Peninsula to Russia, the lease was to run twenty-five years, and would have ex- 
pired on March 28, 1923, unless prolonged by mutual consent. See J. V. A. MacMurray, 
Treaties and Agreements with and Concerning China, 1894-1919, pp. 119, 1221. 
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be handed over to the Soviet Union been fulfilled by the Soviet military 
occupation of those islands with the consent of the United States authorities? 
Or does the fulfillment of these conditions agreed to by President Roosevelt 
require the approval of the United States in the treaty of peace? 
Uncertainties revealed by an analysis of the text render even more im- 
portant the question whether the United States, in contrast possibly to 
President Roosevelt, was ever legally bound upon signature of the agreement 
by the latter. In releasing the text of the secret agreement one year after 
it was signed, Secretary of State James Byrnes referred to it as ‘‘the agree- 
ment between the President of the United States, Franklin D. Roosevelt, 
the Prime Minister of Great Britain, Winston Churchill, and Generalissimo 
Stalin,” 7 not as an agreement between the United States, the United King- 
dom, and the Union of Soviet Socialist Republics. At the same time Mr. 
Byrnes stated that it is evident that this agreement was regarded by Presi- 
dent Roosevelt, Prime Minister Churchill, and Generalissimo Stalin as a 
military agreement. He used this characterization of it as a military agree- 
ment to justify its being kept secret, even from him, the Secretary of State. 
Any possible implication that, since it was a military agreement, it was 
concluded by the President as an executive agreement under his Constitu- 
tional powers as Commander-in-Chief, and that it was therefore not neces- 
sary to submit it to the Senate as a treaty, appears to be negatived by his 
reported statements to the press on January 29, 1946. At that time the 
Secretary, asked whether it would be necessary to have a treaty to formalize 
the transfer of southern Sakhalin and the Kuriles to the Soviet Union, 
‘replied § in the affirmative, adding that . . . it was his understanding 
that any cession of territory must be legalized in a treaty. . . . Asked 
whether the [secret Yalta] agreement was so phrased that it could be 
interpreted as an award of those areas to the Soviet Union, or merely 
that Britain and the United States would support the Soviet Union’s 
claim to it in an eventual peace treaty, the Secretary replied that it 
was his recollection that the language in one of the agreements was 
that it should be turned over, but he added that there was not any 
question about what was intended at Yalta because at Y«l¢a he heard 
Mr. Roosevelt on at least one or two occasions take the position that 
as to cession of territory, it was a matter that had to be settled in the 
peace treaty. He said that that was always Mr. Roosevelt’s view and 
that at Potsdam Mr. Truman took the same position as to the Silesian 
area, making it plain that it was an agreement, and that at the proper 
time this Government would support it.” 
If, paraphrasing the conclusions of the Harvard Research in International 
Law on the Law of Treaties,? we assume (1) that the competence of the 


7 Department of State Bulletin, Vol. XIV, No. 347, as cited; The New York Times, Feb. 12, 


1946. 
8 Department of State Bulletin, Vol. XIV, No. 345 (February 10, 1946), pp. 189-90. 
° Harvard Research in International Law, Law of Treaties, this JourNaL, Vol. 29 (1935), 


Supplement, p. 1008. 
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President to make an executive agreement which will be internationally 
binding on the United States is determined by United States law, including 
the Constitution; and (2) that an executive agreement not within his com- 
petence under United States law is not binding on the United States under 
international law, we reach interesting results. There are sufficient prec- 
edents to justify the conclusion that the President has the Constitutional 
competence to conclude internationally binding military agreements without 
the advice and consent of the Senate. Certainly there is sufficient reason in 
the circumstances of its signing to regard an agreement for bringing the 
Soviet Union into the war against Japan at the most strategically desirable 
time as a military agreement. At the same time, the price exacted by 
Marshal Stalin made the agreement much more than a military agreement. 
Its provisions that the claims of the Soviet Union should be unquestionably 
fulfilled after Japan has been defeated refer to the transfer of Japanese 
territory and the shackling of Chinese territory and contain commitments of 
such uncertain meaning and doubtful duration as to raise serious doubts as 
to the President’s Constitutional competence to commit the United States 
by executive agreement. 

There has been considerable controversy as to the duration and binding 
force of executive agreements.!° President Theodore Roosevelt’s statement 
that his modus vivendi with Santo Domingo was merely ‘‘a direction of the 
Chief Executive which would lapse when that particular executive left 
office” " is certainly not true of the durability of all executive agreements. 
A large number of executive agreements, made within the sole Constitutional 
competence of the President, or pursuant to action by Congress within its 
Constitutional competence, have remained in effect through several ad- 
ministrations.2 The assumption that the contracting parties had the 
competence to contract the obligations contracted is implicit in the state- 
ment of the Harvard Research in International Law that for the purposes of 
international law executive agreements are not to be distinguished from 
treaties... The same assumption is implicit in the view expressed by the 
Chief of the Treaty Division of the Department of State in 1934 to the 
effect that: 

Executive agreements with foreign governments entered into under 
one President continue to remain in force under his successors unless 


and until the statutes or regulations in pursuance of which they are 
entered into are repealed or the specified time for their operation has 


10See Myres S. McDougal and Asher Lans, “Treaties and Congressional-Executive or 
Presidential Agreements: Interchangeable Instruments of National Policy,” in 54 Yale Law 
Journal (1945), pp. 181-351, 534-615, especially 318-351; Edwin M. Borchard, “Treaties 
and Executive Agreements—A Reply,” in same, pp. 616-664, especially pp. 637 ff., 657 ff. 

"Quoted in Green H. Hackworth, Digest of International Law, Vol. V, p. 403, from 
Theodore Roosevelt: An Autobiography, 551-552. 

® See instances cited by McDougal-Lans, pp. 343-345. 

® Law of Treaties, this JouRNAL, Vol. 29 (1935), Supplement, pp. 667, 1008. 
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expired, or notice of a desire to terminate is given by one side or the 
other.'4 


There is no reason, however, why all executive agreements should be regarded 
as of equal validity; more especially there is no reason in law—national or 
international—why a succeeding administration should not treat an exec- 
utive agreement made outside his competence by a preceding Executive 
as merely his personal pledge, never binding under international law on the 
United States. Such a procedure would have the advantage of putting 
foreign states on notice that not every agreement concluded by the President 
is binding on the United States. 

Whether or not Marshal Stalin was put ‘“‘on notice”’ by President Roose- 
velt as to the latter’s Constitutional incompetence to conclude certain inter- 
national engagements is not entirely clear. However, in his Report on the 
Crimea Conference, delivered before a joint session of Congress on March 1, 
1945, Mr. Roosevelt said: 

As you know, I have always been a believer in the document called the 
Constitution. I spent a good deal of time in educating two other 
nations of the world with regard to the Constitution of the United 
States—that the charter has to be and should be approved by the 
Senate of the United States under the Constitution. I think the other 
nations of the world know it now. 


In the prepared text of this speech released by the White House prior to its 
delivery, the following passage appears: 


I am well aware of the Constitutional fact—as are all the United 
Nations—that this charter must be approved by two thirds of the Senate 
of the United States—as will some of the other arrangements made al 
Yalta (italics added).'® 
The italicized words do not appear in the report in the Congressional Record 
of the speech as delivered. 

In one passage of his statement accompanying the release of the Leaders’ 
Agreement of Yalta, Secretary Byrnes referred to it as “‘this memorandum.” 
The content, terminology, and form of the agreement, the fact that it con- 
tains no provisions for its coming into force or for its termination, as well as 
the fact that many of its provisions have been executed, suggest that this 
agreement might well be considered merely as a memorandum recording the 
personal agreement of the three “‘leaders.’”’!7_ Since the claims of the Soviet 


144 From a letter from the Chief of the Treaty Division, U. 8S. Department of State, to 
William Hays Simpson, Dec. 7, 1934, quoted in William Hays Simpson, ‘‘Legal Aspects of 
Executive Agreements,” in 24 Iowa Law Review (1938), pp. 67, 86. 

% Congressional Record, Vol. 91, Part 2, p. 1620 (March 1, 1945). 

16 Department of State Bulletin, Vol. XII, No. 297 (March 4, 1945), p. 324. 

17 It is not without interest that the Report on the Crimea Conference released Feb. 12, 
1945, although signed by Messrs. Churchill, Roosevelt, and Stalin, does not purport to be 
an ‘‘agreement,” but is referred to in its text as a ‘‘statement” on the results of the con- 
ference: Department of State Bulletin, Vol. XII, No. 295 (Feb. 18, 1945), pp. 213-6. 
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Union with reference to Outer Mongolia and Manchuria have already been 
accepted by China, there would seem to be no reason for the United States to 
approve or disapprove, by treaty or otherwise. As to Southern Sakhalin 
and the Kuriles there would seem to be no reason for the United States to 
withhold its consent to their formal transfer to the Soviet Union in the peace 
treaty with Japan. This proposal would have the advantage of relegat- 
ing an agreement of uncertain meaning, doubtful duration, and question- 
able legal validity to its proper réle of an historical curiosity and a legal 
monstrosity. 
HERBERT W. Briaes 


GUATEMALA VS. GREAT BRITAIN: IN RE BELICE 


The International Court of Justice, a principal organ of the United Na- 
tions, has been constituted through the election of its fifteen Judges. Great 
Britain has offered to have her 87-year-old dispute with Guatemala, concern- 
ing the territory of Belice, decided by this Court. The Belice controversy 
may constitute the first case before the new Court. It seems, therefore, 
timely to state the facts and the law involved in this case, without voicing 
any opinion as to the judgement. 

The territory which the British call British Honduras! and the Guate- 
malans Belice, according to its capital, has an area of 8598 square miles, 
a little larger than Wales, and is situated 600 miles west from Jamaica; it 
borders in the West on Guatemala, in the East on the Caribbean Sea. It 
has a population of some 61,000 inhabitants, of whom only 4% are white. 
It is a British Crown Colony under a Governor, aided by an appointed Ex- 
ecutive Council and a partially elected Legislative Council. 

The history of Belice goes back to the X VIIth century and forms part of 
England’s struggle against the Empire of Spain. The era of buccaneering ? 
led in 1655 under Cromwell to the conquest of Jamaica, and Spain recognized 
England’s title to Jamaica by the Treaty of Madrid of July 18, 1670. The 
attempts made by England to stop buccaneering * had as a consequence that 
some of the former buccaneers became woodcutters, and woodcutters from 
Jamaica, attracted by the forests of mahogany, logwood, cedar, and cabinet 


1 For brief information see: The Statesman’s Year Book, 1943, pp. 271-273; Pan American 
Year Book, 1945, pp. 530-532. British literature: G. Henderson, An Account of the British 
Settlements of Honduras, 1811; Honduras Almanac, Belice, 1828; D. Morris, The Colony of 
British Honduras, 1883; A. R. Gibbs, British Honduras: A historical and descriptive account of 
the colony from its settlement, 1670, London, 1883; L. W. Bristowe and P. B. Wright, Hand- 
book of British Honduras, 1889-1893; A. B. Dillon, Geography of British Honduras, London, 
1923; M. 8. Metzgen and H. E. C. Cain, Handbook of British Honduras, 1925; A. H. Ander- 
son, Brief Sketch of British Honduras, London, 1927; Sir J. A. Burdon, Brief Sketch of British 
Honduras, London, 1928; Sir A. Aspinall, Handbook of the British West Indies, British Guiana 
and British Honduras, 1929-1930. 

*C. H. Haring, Buccaneers in the West-Indies, 1910. 

® Cambridge History of the British Empire, Vol. I, p. 246. 
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wood, which covered the greater part of British Honduras, made their first 
settlement in Belice in 1662. Jamaica was the port of the logwood cutters.‘ 
“The British settlement at Belice was a direct outgrowth of the buccaneer- 
ing era in the Western World.” Upto 1786 the settlers remained completely 
independent of British control. Only in 1786 was a Superintendent for the 
Settlement appointed by the British Crown. But during the whole of the 
XVIIIth century * there were constant disputes between England and Spain 
over the legality of the British settlement in Belice. The treaties of Paris 
of 1763 and of Versailles of 1783, followed by the Convention of London of 
1786, dealt with the matter. In 1779 the settlement had been destroyed by 
the Spaniards; but the survivors returned in 1783. In 1798 the settlers re- 
sisted a Spanish attack 7 and after that time were left in peace. 

In the first half of the XIXth century the British made several encroach- 
ments on the Central American Coast which led to a rivalry and discussions 
with the United States, connected with the Monroe Doctrine and general 
Anglo-American diplomacy, and concerning the future Panama Canal. In 
1841 the British proclaimed the ‘‘ Mosquito”’ protectorate, in 1849 they oc- 
cupied Tigre Island in the Bay of Fonseca, in 1852 the British ‘‘ Colony of the 
Bay Islands” was established. The discussions with the United States led 
to the Clayton-Bulwer Treaty of April 19, 1850,° by which the Contracting 
Parties bound themselves not to colonize or assume or exercise any dominion 
over any part of Central America. Soon afterward the British decided to 
stop colonial expansion in the Caribbean area. By the treaty with Honduras 
of 1859 ® they withdrew from the Bay Islands and concluded a self-denying 
treaty with Nicaragua concerning the Mosquito Coast.!° 

But the British claim to the whole of British Honduras was upheld. By 
1839 the Government of Belice was fully organized. On April 30, 1859, 
Britain concluded with Guatemala the treaty of frontiers between British 
Honduras and Guatemala. In 1862 Britain converted the settlement of 
Belice into a British Colony with a Lieutenant Governor, under the Governor 
of Jamaica. In 1871 British Honduras became a Crown Colony. In 1884 


Same, p. 382. 

5 Mary W. Williams, Anglo-Isthmian Diplomacy, 1815-1915, Washington, 1916, p. 2. 

6 Cambridge History of the British Empire, Vol. II, pp. 588-541. See also Sir J. A. Burdon, 
Archives of British Honduras, London, 1931-1935. 

7E. W. Williams, The Baymen of Belice and how they wrested British Honduras from the 
Spaniards, 1914. 

8 Malloy, Treaties of the U.S., Vol. I, p. 659; Martens, Nouveau Recueil Général, 1857, 
p. 187. 

® British & Foreign State Papers, Vol. XLIX, pp. 13-19; Martens, Vol. XVI, Part II 
(1860), pp. 370-374. 

10 Same, pp. 96-106. See also British-Nicaraguan Treaty, signed at Managua on April 
19, 1905, in Martens, 2e sér., Vol. XX XV (1908), p. 367, which provides, in Art. 2: ‘His 
Britannic Majesty agrees to recognize the absolute sovereignty of Nicaragua over the ter- 
ritory that constituted the former Mosquito Reserve.” 
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the dependence from Jamaica was severed and British Honduras became an 
independent Crown Colony under a Governor. 

The dispute " with Guatemala over Belice dates from the treaty of 1859. 
The treaty,” signed on April 30, 1859, at Guatemala City, where ratifica- 
tions were exchanged on September 12 of the same year, lays down in Art. 1 
the frontiers between British Honduras and Guatemala. Guatemala recog- 
nizes British sovereignty over the whole territory of British Honduras with- 
out restriction. Art. 2 provides for a Joint Boundary Commission. Art. 
7 contains the controversial norm," concerning the construction of a road 
from the Atlantic Coast to Guatemala City. The Joint Boundary Com- 
mission was appointed in 1860, met in 1861, but did not complete its work. 
There followed a long diplomatic controversy over the meaning of Art. 7. 
On August 5, 1863, the Lennox Wyke-J. de Francisco Martin treaty was 
signed, by which Britain’s obligations under Art. 7 were reduced to the 
payment of £50,000; but the treaty was not ratified. In 1867 Britain 
informed Guatemala that she considered her obligations under Art. 7 can- 
celed, as the costs of the construction of the road were far higher than ex- 
pected. Guatemala protested. 

In 1928 the Joint Commission was again appointed. An exchange of 
notes, concerning the completion of the demarcation of boundaries, was 
signed at Guatemala City on August 25 and 26, 1931." 

In September, 1936, Guatemala proposed to Britain that Britain return 


British Honduras against a payment of £400,000, or that Britain pay £400,- 
000, while Guatemala will renounce any further claim under Art. 7, or, 
finally, that Britain pay £50,000 and grant a strip of land for the department 
of Petén so that it may have an outlet to the sea. Britain rejected the 
proposals. 

On July 21, 1937, Guatemala proposed international arbitration by the 
President of the United States. Britain accepted the idea of arbitration, 


1 Gordon Ireland, Boundaries, Possessions, and Conflicts in Central and North America and 
the Caribbean, Cambridge, Mass., 1941, pp. 120-128. 

1 Wyke-Aycinena Treaty: British & Foreign State Papers, Vol. XLIX, pp. 7-13; Martens: 
Vol. XVI, Part II (1860), pp. 366-370. The treaty is in English and Spanish. 

8 Art. 7: ‘‘With the object of practically carrying out the views set forth in the preamble 
of the present Convention for improving and perpetuating the friendly relations which at 
present so happily exist between the two High Contracting Parties, they mutually agree con- 
jointly to use their best efforts by taking adequate means for establishing the easiest com- 
munication (either by means of a cart-road, or employing the rivers or both united, accord- 
ing to the opinion of the surveying engineers) between the fittest place on the Atlantic Coast, 
near the settlement of Belice, and the capital of Guatemala, whereby the commerce of Eng- 
land on the one hand, and the material prosperity of the Republic on the other, cannot fail 
to be sensibly increased, at the same time that the limits of the two countries being now 
clearly defined, all further encroachments by either party on the territory of the other will 
be effectually checked and prevented for the future.”’ 

™ Martens: Se sér., Vol. XXVI (1933), pp. 42-48. The text of the treaty of 1859 is re- 
printed in the Annex. 
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but held that it should be made by the Permanent Court of International 
Justice. This change was not accepted by Guatemala. 

In 1938 Guatemala took a new stand and claimed the reincorporation of 
the whole territory of British Honduras into Guatemala. She pressed her 
claim in official publications » and by Pan American action. She attached 
a reservation concerning Belice to the Declaration of Panama of 1939 '* and 
the Second Consultative Meeting at Havana in 1940 adopted Resolution 
XIX"? which ‘expresses the keen desires and wishes of the American 
countries in favor of a just, peaceful, and prompt solution of the question 
of Belice between Guatemala and Britain.’”’ Since 1939 a large literature 
dealing with the historical and legal aspects of the problem of Belice has 
come into existence.!® 

In August, 1939, the new minister of Guatemala in London, S. Aguilar, 
was instructed to begin new negotiations on Belice with Lord Halifax, but 
President Jorge Ubico of Guatemala made known on June 15, 1940, that the 
efforts to reincorporate British Honduras would be suspended until Britain 
had less pressing major difficulties on her hands. 

The new Constitution of Guatemala of March 11, 1945,!® declares in Art. 1 
of its Transitory Dispositions ?° that Belice is part of Guatemala’s territory 
and considers the measures undertaken to obtain its effective reincorporation 
as matters of national interest. On September 19, 1945, the National Con- 


5 Guatemala, Secretarfa de Relaciones Exteriores, Libro Blanco: Cuestién de Belice, 1938, 
and Continuacién del Libro Blanco, 1939. 

16 Carnegie Endowment for International Peace, The International Conferences of American 
States, First Supplement, 1933-1940, Washington, 1940, p. 337. 17 Work cited, p. 363. 

18 D. Vela, Nuestro Belice, Guatemala City, 1939; Opinion of the Geographical and Historical 
Society of Guatemala on Guatemala’s right to Belice, 2nd ed., 1939; S. Aguilar, La cuestién de 
Belice, in Revista de la Facultad de Ciencias J uridicas y Sociales de Guatemala, Vol. I (1938-39), 
pp. 281-307, 499-530, Vol. II, pp. 56-114, 290-322, 440-453, 500-504, 543-556 and, 
Vol. IV, pp. 34-53, 250-268; Fernando Judrez Mufioz, Belice es nuestro, in same, Vol. II, 
pp. 557-561, and Vol. III, pp. 66-87, 163-172; Marco Aurelio Morales, Asunto de Belice entre 
Guatemala y Bretafia in same, Vol. III, pp. 281-287; L. Anderson, Los Estados Unidos y las 
ocupaciones britdnicas en Centro-América, in Revista de Derecho Internacional, No. 72 (1939), 
pp. 170-227; F. Termer, Guatemala und Britisch Honduras: ein Landstreit, in Ibero-Amert- 
kanisches Archiv, Berlin, Vol. XIV (1940), pp. 44-67; F. Asturias, Belice, Guatemala City, 
1941, G. Santiso Galvez, El caso de Belice a la luz de la historia y el derecho internacional, 
Guatemala City, 1941; José Luis Mendoza, /nglaterra y sus pactos sobre Belice, 1942 (reviewed 
by Aurelio Alba in Tulane Law Review, Vol. XIX (1944), pp. 315-322; A. Cravioto, La Paz de 
América, Mexico City, 1943; Gabriel Pasos, Belice: patrimonio de Guatemala, Thesis, Granada 
(Nicaragua), 1944. 

The most important juridical study is L. Anderson, Estudio jurtdico acerca de la controversia 
entre Guatemala y la Gran Bretajia relativa a la convencién de 30 de abril de 1859 sobre asuntos 
territoriales in Revista de Derecho Internacional, No. 70 (1939), pp. 163-231. This study has 
been made Guatemala’s official standpoint. Guatemala has also favored the book by Men- 
doza. A brief summary of Guatemala’s legal position is now given in Revistade . . . Gua- 
temala, Vol. VIII (1945), pp. 24-27. 

19 Text in Revista de . . . Guatemala, Vol. VIII (1945), pp. 35-79. 20 Same, p. 78. 


EDITORIAL COMMENT 387 


gress of Guatemala requested the Government to renew measures for 
recovery of the territory. A Guatemalan note of September 24, 1945, to the 
British Minister in Guatemala declared the suspension of discussions ended 
and expressed the wish to initiate negotiations to reach a happy solution of 
the question in the least possible time. The British note of January 14, 
1946,”! is based on Art. 36 (3) of the Charter of the United Nations, according 
to which legal disputes should be referred to the International Court of 
Justice. While Britian rejects Guatemala’s argument that the treaty of 
1859 has lapsed, and regards Guatemala’s claim to the territory of British 
Honduras as devoid of all foundation, she considers the dispute to be a legal 
dispute and is willing to accept the compulsory jurisdiction of the Court 
“‘tpso facto and without special agreement, in all legal disputes concerning 
the interpretation, application or validity of any treaty relating to the 
boundaries of British Honduras, including all questions resulting from any 
conclusion which the Court may reach with regard to any such treaty.” 
The decision would naturally be binding on Britain and Guatemala. 

If the case comes before the Court, two completely different legal problems 
may have to be decided. The first has to do, as the British note of 1946 
puts it, with the interpretation, application, and validity of the treaty of 
1859. The first problem the Court will have to decide is the character of 
this treaty and the meaning of its Art. 7; this necessitates the interpretation 
of the treaty. Guatemala makes the point that she concluded the treaty 
under pressure, fearing, in consequence of the enormous discrepancy in 
power between her and Britain, otherwise to lose even more territory. But 
Guatemala does not contest the validity of the treaty because of duress. 
She also concedes that she recognized by this treaty the unrestricted sover- 
eignty of Britain over the whole territory of British Honduras. According 
to Guatemala’s argument, as developed especially by Anderson and Men- 
doza, the treaty of 1859 is a real treaty of cession of territory and constitutes 
Britain’s only legal title to Belice. According to Britain, the treaty of 1859 
is a simple treaty of boundaries, concluded on the basis of previous British 
sovereignty. Guatemala refers to the preliminary negotiations with Wyke, 
in which it was made clear that the treaty is a treaty of cession of territory 
and that Guatemala wants a compensation as a quid pro quo. Wyke, 
Guatemala says, declared that a cession, accompanied by compensation, 
was diplomatically impossible, because of Britain’s obligation under the 
Clayton-Bulwer Treaty. Guatemala declares that on account of that 
reason alone the treaty of cession was disguised as a treaty of boundaries, 
and the compensation put into the ambiguous language of Art. 7, whereby 
the parties agreed “‘conjointly to use their best efforts” for the building of 
the road for the mutual benefit of both parties, and she points to Wyke’s 

*1 The Guatemalan note of 1945 and the British answer of 1946 were circulated among the 


members of the General Assembly of the United Nations. (General Assembly, A/13, 23 
January 1946, 5 pp.). 
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report to his Government of April 30, 1859. This argument inevitably 
brings up the question of what was to be Guatemala’s part in these ‘‘joint 


efforts.”’ 


Guatemala pretends that it was well understood that, in spite of 


its language, Art. 7 should create a unilateral obligation on the part of Great 
Britain for the unilateral benefit of Guatemala. The interpretation of Art. 
7 is important for the question of non-fulfillment; the problem whether and 
how far travaux préparatoires may be used by the Court for the interpretation 
of the treaty will also present itself. 

The next point is the problem of non-fulfillment. Guatemala claims that 
Art. 7 constituted a resolutory condition for the cession of territory. Guate- 
mala pretends that Art. 2, concerning the demarcation of boundaries, has not 
been fulfilled, and that Britain has not fulfilled Art. 7, nor has she paid the 
£50,000 agreed upon in the abortive treaty of 1863. Has Great Britain 
failed to fulfill Art. 7? What about her earlier contention that her obligation 
under Art. 7 was canceled because of the unforeseen high costs of the con- 
struction of the road? 

As, according to Guatemala, Britain failed to fulfill Art. 7, she has, under 
international law, a right, at her option, either to insist on fulfillment and 
indemnity, or to declare the treaty of 1859 no longer valid. She has chosen 
to declare that the treaty has lapsed because of non-fulfillment, a legal 
position rejected by Great Britain. Here the Court will have to decide the 
problem of the unilateral termination of a treaty because of non-fulfillment 
by the other party, and the highly controversial problem whether such 
unilateral right can be exercised because of the non-fulfillment of any article 
of a treaty, and whether in such case the whole treaty can be abrogated. 

On the basis of the interpretation of the treaty and the decision of the 
question of non-fulfillment the Court may come to the conclusion that the 
treaty of 1859 has lapsed. In this case the entirely different problem of 
Great Britain’s title to sovereignty over Belice, prior to and independent 
from the treaty of 1859, will have to be decided, an issue equally covered by 
the British note of 1946. 

Guatemala claims that the treaty of 1859 constitutes Britain’s only legal 
title to Belice and that the lapse of the treaty restores the status quo ante, 
i.e. to leave Britain without any legal title, whereas the legal title is in 
Guatemala. 

Guatemala claims as the successor of Spain; Spain’s title to sovereignty 
was inherited first by the independent Central American Republic in 1821, 
then, after the dissolution of this Republic, by Guatemala, to which sov- 
ereignty over Belice belongs under the rule of uti possidetis. Guatemala 
must, therefore, prove Spain’s title to sovereignty. 

The only legal title, Guatemala claims, which Great Britain held during 
the colonial period to the settlement in the northern part of British Hon- 
duras, stems from Art. 17 of the Treaty of Paris of February 10, 1763, under 


which the King of Spain “will not permit the British subjects or their work- 
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men to be disturbed and molested under any pretense whatever in the oc- 
cupation of cutting, loading, and carrying away dye wood or logwood in 
northern British Honduras’’; but this article forbids any other agricultural, 
industrial or commercial activity, forbids the keeping of troops, the erection 
of fortifications or the establishment of any form of government and adds 
expressly that ‘‘this concession shall never be considered as derogating in the 
slightest degree the rights of the sovereignty of Spain.” Analogously 
worded are Art. 6 of the Treaty of Versailles of September 3, 1783, and Art. 
3 and 4 of the London Convention of July 14, 1786. Under these treaties, 
Guatemala says, Great Britain held only a precarious concession of usufruct, 
granted by the Spanish Crown, and expressly recognized Spanish sover- 
eignty. (Guatemala rejects the theory of title by conquest in 1798, as the 
Treaty of Amiens of 1802 returned to Spain the territories conquered during 
the hostilities, with the exception of Ceylon and Trinidad and as the Treaty 
of Madrid of 1814 revalidated the treaties of 1783 and 1786 and Britain 
recognized the limited rights of her subjects in Belice and Spain’s sovereignty. 
Guatemala points out that Great Britain herself considered Belice merely 
“under the protection, but not within the dominions, of Britain,” that 
Belice was officially known in Britain as a Settlement until 1862.% Guate- 
mala points also to the attitude of the United States concerning Belice * and 
to the views of various American writers.” 

As Spain had sovereignty over Belice, as Guatemala inherited Spain’s 
title, and as, under international law, state succession extinguished the 
treaties of 1783 and 1786, Guatemala held sovereignty over Belice free from 
the concessions granted by Spain, Guatemala ceded Belice to Britain by the 
treaty of 1859. As this treaty has lapsed, full sovereignty is again in Guate- 
mala and she wants to reincorporate this territory in the Republic. 

Britain not only contests that the treaty of 1859 has lapsed but also 
rejects Guatemala’s claim to the territory as devoid of all foundation. For 
while Spain’s sovereignty over Belice is hardly deniable and was recognized 


2 “By the treaty of 1783 Belice still remained under Spanish sovereignty. In 1815, and 
for many years subsequent to that date, Britain regarded Belice merely as a settlement of 
British subjects upon soil the sovereignty of which was in Spain” (Mary W. Williams, 
Anglo-Isthmian Diplomacy, 1815-1915, Washington, 1916, p.9). Itis, therefore, not correct, 
as Ireland states, that British Honduras has been ‘‘a British colony for 300 years” (work 
cited, p. 120). 

3 A statement by Clayton to Bulwer is quoted in Cambridge History of the British Empire 
(Vol. II, p. 541), according to which the United States did not construe the renunciation of 
territorial interests by Great Britain as extending to her settlement in Belice. But later the 
Senate set up an inquiry into British proceedings in Belice and a United States Representa- 
tive ‘‘ went on to claim that Belice itself was part of Guatemalan territory and that the British 
settlers were intruders” (same, p. 541). The United States recognized British claims to 
Belice in the Dallas-Clarendon treaty of 1856, but Guatemala takes the position that this 
treaty can in no way be binding upon Guatemala. 

* Bancroft, History of Central America, Vol. II, p. 629. See also Manuel Peniche, His- 
toria de las relaciones de Espafia y México con Inglaterra sobre el establecimiento de Belice, 1869. 
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by Britain, Britain bases her title to Belice, apart from the treaty of 1859, 
on effective occupation, long and undisturbed possession.”® 

The termination of the old dispute by international adjudication is highly 
desirable; it would also give the International Court of Justice a first case of 
great legal interest and considerable political importance. The decision of 
Great Britain to accept the compulsory jurisdiction of the Court in this 
dispute, which eventually may involve the fate of the colony, is certainly 
proof of Britain’s earnest desire to base British policy on the United Nations 
Organization. Naturally the consent of Guatemala is necessary to give the 
Court jurisdiction; notwithstanding her attitude of 1937, it is earnestly to 
be hoped that Guatemala will give her consent. 

Josrer L. Kunz 


THE DEMAND FOR WORLD GOVERNMENT 


The atomic bomb may produce as great a revolution in the field of political 
science as in that of physical science. The atomic scientists, more aware of 
what they have done, and shocked by this awareness into earnest and vigor- 
ous effort to secure social action to control the consequences of their dis- 
coveries, demand a strong international control over production and use of 
the bomb and are quite willing to follow the consequences of this logic into 
a system of world government. Even though depressed by consultation 
with political scientists they are not discouraged; they are steadily organizing 
and pressing for what they think isneeded. There is no group in the country 
more socially conscious, more eager, or more potentially effective than the 
atomic scientists, and those who are interested in international law and order 
may gain greatly from association with them. 

It is characteristic of the average human being that it requires disaster, or 
the immediate prospect of disaster, to rouse him to doing what his intelligence 
long ago told him to do, or to thinking of that on which he never before took 
the trouble to think. Many who had not troubled themselves to think 
about organization for the maintenance of international peace now look ap- 
pealingly to the UNO, and ask for a commission to control the atomic bomb. 
Others who had complacently satisfied themselves that the UNO was a safe 
shelter for sovereign irresponsibility are now shocked into asking that what 
should have been done at San Francisco (by way of strengthening the 
Charter) should now be done. Some who had always demanded a stronger 
system now ask for world government, and find an increasing number of 
followers. 

The demand for world government increases steadily, though those who 
support it would differ greatly as to its meaning or degree of authority. A 
number of distinguished persons met at Dublin, N. H., in October, 1945, 
and drew up a statement calling for a much stronger international system 


2 “Continuous and peaceful display of territorial sovereignty (peaceful in relation to other 
States) is as good as a title’ (Huber, Arbitrator, The Island of Palmas (Miangas), 1928). 
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than was provided in the charter of UNO. This was interpreted as asking 
for abandonment of UNO and construction de novo, though this interpreta- 
tion was denied by some members. The group has continued its activities, 
meeting at Princeton in January, 1946, and sending a representative to 
London to present to the UNO General Assembly recommendations for 
specific amendments to the United Nations Charter.! ‘‘ Americans United 
for World Organization,’”’ under the chairmanship of the radio commentator, 
Raymond Gram Swing, have changed their name to “‘ Americans United for 
World Government,” and announce a policy “‘for the development of the 
United Nations Charter into a world agency adequate in delegated sover- 
eignty to enforce the peace.”” Dr. Arthur Compton has told us that “‘if we 
are wise we shall take immediate steps to form a world government.”’ Mr. 
Ely Culbertson, not going this far, calls for a ‘‘ Federative Alliance,’’ employ- 
ing his earlier quota plan. Mr. T. K. Finletter has written an article en- 
titled ‘‘No Middle Ground”’—either world government or the old anarchy 
of agreement among sovereign states.2 A book by Emery Reves, The 
Anatomy of Peace, is becoming a best seller, worth two issues of the Reader’s 
Digest. A dramatic statement by Mr. Norman Cousins in the Saturday 
Review of Literature has been distributed widely. World government has 
been debated over the University of Chicago Round Table and Town Hall 
of the Air, at the Norman Waite Harris Foundation meetings; it is increas- 
ingly the topic of forums and cocktail parties, not to mention meetings of 
political scientists. An organized group of distinguished authors has 
petitioned the President in its support. A resolution to this end has been 
introduced into Congress.’ 

Whereas a few months ago the issue before the American people was that 
between international organization and international government (with the 
former winning at San Francisco), the issue is now becoming one between 
international government and world government. What is the difference 
between them? 

The former is sufficiently explained by the prefix ‘“‘inter.”” It would be an 
association of states—sovereign states, if you wish—which establish some 
common organs and agree to certain rules and obligations for the main- 
tenance of peace and the advancement of common interests. It has been 
argued in political debates over the UNO that such a system means no loss 
of sovereignty, but this involves questions of meaning and of degree. The 
United Nations Organization probably has too little authority to be called 
even ‘‘international government,”’ much less “world government.”’ 

The latter phrase is not yet one of agreed meaning, but the chief char- 


1 The Dublin, N. H., conference was called together by Owen Roberts, formerly Justice of 
the Supreme Court, Robert P. Bass, former Governor of New Hampshire, Grenville Clark, 
and Thomas H. Mahoney. Its Chairman is now Alan Cranston of Washington. 

* The Nation, New York, Atomic Bomb Supplement, December 22, 1945. 

’ By Senator Glenn Taylor: Sen. Res. 183, 79 Cong. 1 Sess. 
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acteristics of the system which it denotes may be summarized as follows: a 
legislative body which can make new international law by majority vote, 
binding sovereign states without their individual consent; a court with 
compulsory jurisdiction, before which sovereign states can be called even 
without their consent; an international police force, not dependent upon the 
armed forces of sovereign states; and authority to reach down to individuals 
within sovereign states and uphold rights or require duties of them. The 
object of attack is national sovereignty. 

This writer can accept these as logical and desirable objectives, but there 
remains the very important question as to the means by which they should 
be sought and the extent to which they can now be practicably pressed.‘ Is 
the UNO so unavailing that it must be abandoned, and must we build de novo, 
from the ground up? If so it is a discouraging prospect which lies ahead for 
us. 

When the atomic scientist has completed his formula with scientific proof 
his job is done; when the political scientist has demonstrated the logic of his 
formula his job has just begun. Acceptance of the latter, no matter how 
logical, depends upon the information and interest, the whims, prejudices, 
and economic situation, of the average citizen; it depends upon what the 
Reader’s Digest chooses to print, upon radio talks by a Father Coughlin, 
upon the printing by the Hearst papers of petitions to be signed by readers 
and delivered by truckloads to Senators. Public opinion advances slowly, 
and not even the shock of the atomic bomb has produced, upon any wide 
scale, change of established beliefs concerning national sovereignty. The 
same public which welcomes with enthusiasm and admiration any scientific 
discovery, no matter how frightening in its consequences, looks with suspi- 
cion and skepticism upon the political scientist who proposes a social or 
governmental change to take account of these consequences. 

This situation, for good or bad, is part of the problem; it can not be dis- 
regarded. Democracy moves slowly its wonders to perform; the people must 
be willing to accept and support the idea—probably under dictatorships as 
well. World Government can not spring full panoplied from the brain of 
the political scientist; it can be born only after long gestation and painful 
travail. Political progress rarely if ever appears as a complete break with 
the past; usually it builds upon what is already there. 

These reflections lead to the conclusion that it would be unwise and 


‘Since the above was written, a report has been received summarizing the results of a 
questionnaire conducted for the American Magazine by the Bureau of Applied Social 
Research at Columbia University. Practically all of the 50 or 60 experts consulted were 
in favor of working toward a world government as a final objective. On the other hand, 
not one of them was willing to push ahead, independently of the UNO, and to seek to 
establish world government at once. They divided about equally as to whether an effort 
should be made at once to change UNO into a true world government, or whether UNO 
should gradually be strengthened and developed toward that goal. 
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probably impossible to scrap UNO and to substitute for it a new scheme of 
world government. The chances are that we would lose what we have 
gained—for UNO is a gain—and acquire nothing in its place. On the other 
hand it may be possible to develop UNO in the desired direction. Whatever 
changes are made, within or without UNO, must depend upon the agreement 
of sovereign states; and it would surely be easier to achieve this agreement 
by the procedures and pressures available under UNO, and by changes in 
UNO itself, than by thrusting a new system in toto upon public opinion 
throughout the world. 

Taking the characteristics of world government as above suggested, what 
would be the possibilities? An independent police force, such as Governor 
Stassen has asked for, could be provided within the terms of the present 
Charter, without amendment—if members would agree to do it. All that is 
necessary to secure compulsory jurisdiction for the Court is acceptance by 
a few other states of the ‘‘Optional Clause”’ of the Statute of the Court; an 
example set by the United States in this regard (i.e., adoption of Senator 
Morse’s resolution) would be followed by many other states. These ad- 
vances could be made without an entirely new system, and without even the 
necessity of amending the Charter. 

Authority to legislate, to bind a state without its own consent, would 
require amendment. Though Mr. Bevin has strongly supported a World 
Parliament more opposition would be encountered here. Such amendment 
might be possible, however, for limited fields of legislative authority, such 
perhaps as regulations concerning control over materials needed for the 
atomic bomb. To remove the veto, which advocates of world government 
would regard as essential in this connection, would also require amendment. 

Finally, the proposal to authorize the world government to reach down 
to individuals within sovereign states would change the character of UNO 
and make it a supra-national body. While this could, of course, be done by 
amendment, it would meet with passionate opposition from patriots of many 
nationalities. Responsibility and loyalty to an international authority by 
individuals would seem to be the key feature of world government; and 
certainly the individual human being is the unit to serve which all organiza- 
tions exist. It is, however, in the sense of a general authority to supersede 
the jurisdiction of sovereign states over individuals, unattainable at present. 
On the other hand, the Charter of UNO itself contains the concept of inter- 
national protection of human rights (and rights imply duties); the Nurem- 
burg trials may establish a precedent for holding individuals liable for 
international crimes; and fear of the atomic bomb again might lead to ac- 
ceptance of certain specific controls over individuals in the effort to control 
this weapon. Development would be possible under the UNO, step by step, 
Where it would be impossible as a new system, overriding national sover- 
eignty completely. 

It thus appears that the issue is one of degree, and there is no reason why 
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it should split public opinion into factious opposition. What advocates of 
world government wish can be obtained, where possible of attainment, more 
easily through the development and strengthening of UNO than by scrapping 
UNO and building anew. It is a very common error to say that the only al- 
ternatives are sovereignty or no sovereignty. Sovereignty, certainly in the 
practice of today, is not an absolute matter, but a very relative one. It may 
be compared to individual liberty, which is never regarded as absolute free- 
dom of action. Sovereignty likewise will be earnestly maintained, but sover- 
eignty also is being progressively restricted. This process has been going on 
for years, and UNO, weak as it is, has added further restrictions upon 
sovereignty. This process should be continued, and can be, but it would 
not be possible to travel the whole distance in one leap. Few persons are 
satisfied with UNO as it now stands, and many believe that public opinion 
would have approved more authority for it than timorous Senators and 
statesmen were willing to confer upon it. With the added weight of fear of 
the atomic bomb upon public opinion there is little doubt that the American 
people would, with adequate leadership, approve various steps moving the 
UNO in the direction of world government, but it is very much to be doubted 
whether they would be willing to scrap UNO and again go through the tra- 
vail of creating a new system. That would be a dangerous risk to take. 
CLYDE EAGLETON 


THE ALTERNATIVE TO APPEASEMENT 


Once again the more important states of the world and their governments 
and their peoples are being confronted by the question of whether they shall 
seek international peace and justice by a process of appeasement. ‘To some 
degree all states are placed in this position but it is states with more power 
to determine the course of international affairs and greater responsibility 
therefor, in a vague sense, and, conversely, with greater interests at stake, 
which are more gravely affected. It is also true that this question—that of 
trying to forestall recourse to violence and satisfy the demands of justice by 
concessions to national demands—is an ever present issue in international 
affairs, but the issue becomes more acute at certain times when some one or 
more states make especially drastic demands, accompanied by especially 
dangerous threats, express or implied. Such a situation developed in the 
world between 1922 and 1941, Italy, Japan, and Germany being the leading 
figures in the action, and it is widely felt that as a result of Russian policies 
and initiatives a similar situation confronts the world today. 

It will be denied by many critics of appeasement that there is involved 
any question of satisfying just demands, or of doing justice beyond preserving 
peace, in such situations. This would seem to be an untenable, and also a 
very dangerous, attitude. In any such situation the demands of the com- 
plaining and aggressive (but not yet aggressor) states almost invariably 
contain a greater or less amount, or more or fewer items, of justice. Japan 
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had just complaints against China in 1931 and 1937, Italy just complaints 
against Ethiopia in 1934-1935, and Germany just complaints against Poland 
and other countries in 1939. Indeed it is in part the more or less completely 
negative non possumus attitude of the other states which renders the demands 
of the aggressive state so intransigeant. The real objection to his demands 
often lies not in their injustice but precisely in their intransigeance and more 
particularly still in his unwillingness to seek satisfaction through the proc- 
esses of inquiry, discussion, and consent and thus submit his demands to 
appraisal as to their justifiability. Opponents of appeasement often fall 
into a similar error on the other side and practically repudiate the basic 
principle of revision in its entirety. 

This is a problem of human relations, behavior, or tactics, in all walks of 
life, but it is a peculiarly international problem and has been recognized as 
such for sometime. It is even a problem of international law if enforcement 
of international rights and obligations is, as is often argued, a question of 
international law itself. It is closely related to the problem of how best to 
advance the development of international institutions, which has recently 
been given sharp attention by various students.! The question is peculiarly 
important in the international field because of the relatively limited extent 
to which substantive rights and procedure for the vindication of those rights 
are defined and provided by international law; this makes negotiation and 
manoeuvering and tactics doubly important in comparison with their status 
in the more fully regulated national field. 

The thought back of an appeasement policy is obvious. Preservation of 
peace is of paramount importance, it is argued; therefore such concessions 
should be made, within reason, as will satisfy the demands of aggressive 
states. In absence of adequate international community facilities for 
adjudicating upon their rights and enforcing the law, including the obliga- 
tion to refrain from aggression (assuming that there is such an obligation), 
and in view of the dangers involved in attempting to carry out such a 
program, it is felt to be better to be conciliatory and conceding. Today the 
idea that preservation of unity among the Great Powers is essential to the 
maintenance of peace is added to the argument. 

The weakness of such a program is also obvious (the obscure and perplex- 
ing problems arise later). Justice is forgotten, in carrying out such a 
program, in the interest of immediate peace, although peace cannot be 
stable if based on injustice, and the qualification “within reason’’ is for- 
gotten and the making of concessions becomes a headlong capitulation. 
The demands of the aggressive state being based largely on mere interest 
rather than on law, concessions do not quiet the issue but seem to be a sign 
of weakness and encourage further demands. The attempt to buy off the 
aggressive state by concessions, loans, or other favors, is futile. Such 
grants encourage other states to make similar demands, if they believe that 

' This Journat, Vol. 39 (1945), p. 547, note 4. 
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they can succeed in such a venture, or, conversely, they discourage victim- 
. ized states from standing up for their rights if they feel powerless to contest 
a case. And it is precisely among the Great Powers that the greatest 
vigilance is required in this respect. In these ways the international situa- 
tion is undermined morally or psychologically and even juridically. The 
result is likely to constitute not only a gross sacrifice of justice but also a 
general collapse of international morale, leading to that very outbreak of 
war which it was sought to avoid, especially if the aggressive state is willing, 
as is likely to be the case, to go that far. 

The real difficulty arises when it is asked what is the proper alternative to 
appeasement as a method for dealing with aggressive demands. Two or 
three possible techniques for meeting the situation may be considered. One 
method frankly advanced is preventive war, another is that of adopting 
substantially the methods and manner of the aggressive state. A third may 
better be analyzed and described when we come to it than sharply labelled 
in advance. 

Advocacy of preventive war in such a situation seems unduly extreme, 
unnecessarily extravagant, almost a counsel of despair, as it at once plunges 
into one of the two results sought to be avoided, with all its disastrous 
consequences and uncertainties. Ifthe states resisting impending aggression 
could be sure of quick and effective results there would be much to be said for 
the action in question; it could well take on the character of international 
police action—if well founded in right and general international approval; 
certainly if war is inevitable (which is never certain) preventive action is 
immeasurably superior to merely waiting for the aggressor to choose his own 
occasion while allowing one’s own powers to dwindle in the meantime. But 
although the vices of preventive war have been exaggerated by the pacifists, 
and its possible values unduly ignored, it obviously constitutes a desperate 
expedient, one to be adopted only if there is no other alternative available; 
it is the typical hasty ‘‘solution’”’ proposed by the military ‘‘ mind.” 

In a reaction against or away from appeasement another ‘‘strong”’ or 
“firm” or “hard” technique is at times put forward? which, while it ex- 
pressly repudiates war as a possibility, certainly seems to lie on the same 
side of the psychological and political spectrum. The bold demands of the 
aggressive state are to be matched with equally bold statements by those who 
oppose him. Complaint is to be met with complaint, if circumstances 
warrant, and even threats are to be met by an attitude which refuses to be 
intimidated and which clearly by implication threatens resistance. And all 
thought of appeasement, justified or unjustified, would disappear upon the 
adoption of such an attitude. 

The basic idea underlying such a stand is sound and so are one or two 


? Addresses of Senator Vandenberg and Secretary of State Byrnes on February 27 and 28 
and that of Mr. Churchill on March 5, 1946: The New York Times, February 28 and March 
1 and 6, 1946. 
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subordinate considerations involved. It is equally true, however, that 
certain qualifications and cautions are necessary. 

It is thus wholly wise and sound to repudiate unjustified and shortsighted 
appeasement and to stand up for what is right. And in so far as the aggres- 
sive state is bluffing or counting on obtaining what it wants merely by the 
effect of strong words, replying in kind may be just the thing needed. 
Finally, the general moral, psychological, or political effect of courageous 
leadership in maintaining the principles of international law and order 
should count for something here. 

On the other hand, if such a change of attitude means merely to indulge 
in a contest in loud shouting or aggressive action, it can be exceedingly 
dangerous, especially if accompanied by the fatal non-possumus attitude 
mentioned earlier. If the aggressive state should not have been bluffing 
the effect may be to upset the applecart and to do so without careful calcula- 
tion of advantage as to time and other factors. This is bound to be disas- 
trous if the tactic of strong words and firm stands is adopted under the 
illusion that it will necessarily be sufficient, because of the moral position of 
the defender of international peace and order, for the aggressive state will 
certainly not defer to any such considerations. If a policy of strong words 
is to be adopted it must be backed up by willingness and ability to defend 
the law by force if need be. 

What then is the proper alternative to appeasement? Is there no sound 
compromise between the latter on one side and, on the other, preventive war 
or the less immediate but also extremely dangerous technique just con- 
sidered? It hardly seems that the wise course to be pursued in such cir- 
cumstances need be either undiscoverable or unattainable. Men have been 
struggling with this problem for six thousand years of recorded history and 
for many more thousands of years of unrecorded history. It is a perennial 
problem, and it will not be entirely eliminated by the establishment of a 
world state, a system of world law, and even facilities for its execution; it is 
the generic problem of maintaining law and justice and the general welfare 
by wise tactics vis-d-vis potentially anti-social action. 

Abandonment of unsound appeasement, for the reasons recited, is ob- 
viously the first step to be taken along the road to both peace and justice; 
the arguments supporting this conclusion do not need to be repeated here. 
This must include a resolute refusal to give any aid, economic or other, so 
long as the aggressive state maintains its unreasonable demands or its anti- 
social actions, or which can aid it in these matters. Repudiation of any 
intention of preventive war is almost equally important, especially if the 
aggressive state labors under a morbid fear in this respect; such a repudiation 
may not be entirely convincing to the latter but if, as is almost certainly the 
case, this position is sincerely taken it should be possible by fullest publicity 
and repetition and detailed elaboration to make it so. Next a firm but a 
quiet and considerate attitude must be taken on the issues at stake— 
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absolutely firm but scrupulously dispassionate and reasonable; this must be 
supplemented by a constant readiness for frankness, understanding, agree- 
ment, and even codperation in removing misunderstanding and causes of 
strife. This must all be backed up by equally unostentatious but uncon- 
cealed maintenance of economic and military power—rehabilitation of that 
power if it has been allowed to degenerate. Measures of appeasement 
may safely be undertaken if it is clearly stipulated that no rights are waived 
in the process, and adequate precautions taken against sharp practices on 
the part of the adversary. And when confronted by physical faits accomplis 
the choice must be made between being content with public protest, plus 
refusal of codperation, even approaching measures of non-intercourse or 
boycott, and general hostile physical action if the situation justifies it. 

Finally, and most important of all, emphasis must be shifted from the 
concrete cases or issues at stake to the question of their mode of treatment 
or settlement. Wrangling over specific items is ordinarily the cardinal 
weakness alike of the position of the aggressive state and of that of the 
defenders of international law and world peace, as suggested earlier in this 
discussion. They assert and deny title to or possession of a certain piece 
of territory, e.g., when they—that is, the defenders—should throw all their 
weight behind the demand for methods of rational and pacific settlement 
(inquiry, discussion, agreement or/and adjudication). Insisting on orderly 
processes of settlement is in the main the keynote of this whole problem, or 
its solution. It is far more difficult for the aggressive state to meet this 
proposal than concrete opposition to his concrete demands or action, and 
this is the only thing which the defenders have a right to ask, a priort, in 
any case. The proper alternative to appeasement is not to match aggres- 
siveness by war or bellicosity but to substitute for appeasement quiet but 
unflinching insistence on orderly processes of settlement—accompanied by 
genuine willingness to make changes when this process indicates that they 
should be made, but also by maintenance of force for use in case of need. 
Even this will not necessarily accomplish the result desired—maintenance of 
international law and peace—but it has a far better chance of attaining 
that end then either appeasement or violence and if it breaks down the 
position of the aggressor state must be far weaker morally, politically, and 
hence from a physical standpoint also.* 

PiTmMaN B. PoTrer 


DUE PROCESS AND INTERNATIONAL LAW 


In a six to two decision the United States Supreme Court recently sus- 
tained the decision of a Military Commission appointed by General Mac- 
Arthur in the Philippines sentencing General Yamashita for failure to prevent 


3 Since this was written Mr. Dulles, Senator Connolly, and former Secretary Hull have 
suggested what they believed to be appropriate programs to be followed in the circum- 
stances: The New York Times, March 2, 12 (p. 5), and 13, 1946. 
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atrocities by forces under his command during Japenese occupation of the 
Philippines.! Chief Justice Stone, who wrote the opinion of the Court, and 
Justices Murphy and Rutledge, who dissented, were together in recognizing 
that the authority of the Commission came from the law of war and the 
authority of Congress to ‘define and punish . . . offenses against the law of 
nations” which includes the law of war. 

The dissenting justices considered that since the Commission was set up 
under the authority of the United States, the defendant was entitled to the 
guarantees of due process of law asserted in the Fifth Amendment. Ac- 
cording to Justice Murphy, '* 


The Fifth Amendment guarantee of due process of law applies to 
“any person”’ who is accused of a crime by the Federal Government or 
any of its agencies. No exception is made as to those who are accused 
of war crimes or as to those who possess the status of an enemy bellig- 
erent. Indeed, such an exception would be contrary to the whole philos- 
ophy of human rights which makes the Constitution the great living 
document that it is. The immutable rights of the individual, including 
those secured by the due process clause of the Fifth Amendment, belong 
not alone to the members of those nations that excel on the battlefield 
or that subscribed to the democratic ideology. They belong to every 
person in the world, victor or vanquished, whatever may be his race, 
color or beliefs. They rise above any status of belligerency or outlawry. 
They survive any popular passion or frenzy of the moment. No court 
or legislature or executive, not even the mightiest army in the world, can 
ever destroy them. Such is the universal and indestructible nature of 
the rights which the due process clause of the Fifth Amendment recog- 
nizes and protects when life or liberty is threatened by virtue of the 
authority of the United States. 


The Chief Justice, however, speaking for the Court, declined to hold that 
“due process” in the sense applicable to domestic tribunals applied to a 
tribunal established under international law. Except as Congress had ex- 
pressly declared otherwise, the competence and procedure of such tribunals 
were, he thought, determined by international law ? and, in the case of mili- 


1 In re Yamashita, 1946, 66 Sup. Ct. 340, text below, p. 432. Cited hereafter as Case. 

18 Case, p. 353. 

? There is nothing novel in this doctrine. The Supreme Court has held that the Constitu- 
tional Guarantees do not apply automatically to extraterritorial courts established in pursu- 
ance of treaties (Jn re Ross, 1890, 140 U. S. 453, 464), to courts in occupied foreign territory 
(Neeley v. Henkel, 1901, 180 U.S. 109, 122), or to military commissions (Ez parte Vallanding- 
ham, 1863, 1 Wall. 243; Ez parte Quirin, 1942, 317 U.S. 1). It has even been held that they 
do not automatically apply in annexed territories not yet incorporated into the United States 
(Hawaii v. Mankichi, 1903, 190, 197; Dorr v. U. S., 1904, 195 U. S. 138) although the court 
“suggested” that “certain natural rights (including the right to due process of law) enforced 
in the Constitution by prohibition against interference with them” may be guaranteed in 
unincorporated territory but ‘‘what may be termed artificial or remedial rights which are 
peculiar to our own system of jurisprudence”’ are not. (Brown, J., in Downes v. Bidwell, 1901, 
182 U. 8. 244, 282). 
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tary commissions, it belonged in first instance to the commanding officer to 
apply that law. ** 


By thus recognizing military commissions in order to preserve their 
traditional jurisdiction over enemy combatants unimpaired by the 
Articles (of War), Congress gave sanction, as we held in Ez parte Quirin 
(317 U.S. 1), to any use of the military commission contemplated by the 
common law of war. . . . Petitioner, an enemy combatant, is therefore 
not a person made subject to the Articles of War by Article 2, and the 
military commission before which he was tried, though sanctioned, and 
its jurisdiction saved, by Article 15, was not convened by virtue of the 
Articles of War, but pursuant to the common law of war. It follows 
that the Articles of War, including Articles 25 and 38, were not appli- 
cable to petitioner’s trial and imposed no restrictions upon the procedure 
to be followed. The Articles left the control over the procedure in such 
a case where it had previously been, with the military command. 


The Court discussed the contentions of the defendant that a military 
commission could not be convened after cessation of hostilities; that the 
prosecution failed to charge a violation of the law of war; that the order 
governing the procedure of the commission permitted the admission in evi- 
dence of depositions, affidavits, and hearsay and opinion evidence; that the 
defendant was not given the same procedural advantages which a military 
commission would have accorded to an American soldier charged with the 
same offense; that advance notice had not been given to the neutral power 
representing the interests of Japan in the United States; and that the defense 
was not given time to prepare its case. The Court, however, found ‘that 
the Commission had authority to proceed with the trial, and in doing so did 
not violate any military, statutory or constitutional command,” and conse- 
quently concluded that the proceedings were lawful. ?> 

The dissenting justices thought that the Court assumed that justice would 
be done if no positive law was violated. They objected, however, that this 
would leave the defendant with no constitutional protection at all. Justice 
Rutledge said: 7° 

The Court does not declare expressly that petitioner as an enemy 
belligerent has no constitutional rights, a ruling I could understand but 
not accept. Neither does it affirm that he has some, if but little, consti- 
tutional protection. Nor does the Court defend what was done. I 
think the effect of what it does is in substance to deny him all such safe- 
guards. And this is the great issue in the cause. 

For it is exactly here we enter wholly untrodden ground. The safe 
signposts to the rear are not in the sum of protections surrounding jury 
trials or any other proceeding known to our law. Nor is the essence of 
the Fifth Amendment’s elementary protection comprehended in any 
single one of our time-honored specific constitutional safeguards in trial, 
though there are some without which the words “fair trial’’ and all they 
connote become a mockery. 

Apart from a tribunal concerned that the law as applied shall be an 


2a Case, p. 350. 2 P, 353. 2¢ P, 378. 


EDITORIAL COMMENT 401 


instrument of justice, albeit stern in measure to the guilt established, 
the heart of the security lies in two things. One is that conviction shall 
not rest in any essential part upon unchecked rumor, report, or the results 
of the prosecution’s ex parte investigations, but shall stand on proven 
fact; the other, correlative, lies in a fair chance to defend. This em- 
braces at the least the rights to know with reasonable clarity in advance 
of the trial the exact nature of the offense with which one is to be 
charged; to have reasonable time for preparing to meet the charge and to 
have the aid of counsel in doing so, as also in the trial itself; and if, dur- 
ing its course, one is taken by surprise, through the injection of new 
charges or reversal of rulings which brings forth new masses of evidence, 
then to have further reasonable time for meeting the unexpected shift. 


One may ask in what law did Justice Rutledge discover this essence of jus- 
tice? The dissenting justices rested principally on the Fifth Amendment 
though it clearly was not intended. to apply literally in courts exercising 
jurisdiction over the enemy.* Perhaps they had in mind the distinction 
made in the Insular Cases between “natural” and “artificial” rights speci- 
fied in that amendment.‘ They would have been on firmer ground if they 
had sought standards established in international law. 

That law is to be found, according to the Statute of the International 
Court of Justice (Art. 38), in international conventions, international cus- 
toms, general principles of law recognized by civilized nations, judicial 
decisions and text writers. From these sources arbitral tribunals have as- 
sumed that standards can be found determining what constitutes a denial of 
justice. 5 

According to the practice of international law, Japan is entitled to protest 
and demand reparations from the United States if General Yamashita was 
denied justice in his trial. In fact, the Potsdam Declaration of July 26, 
1945, acceptance of which by Japan on August 10, 1945, brought hostilities 
to an end, declared that “‘stern justice shall be meted out to all war criminals, 
including those who have visited cruelties upon our prisoners.” This agree- 
ment was cited by the Court ** and, like all international agreements, is to be 
interpreted by standards of international law. It would seem, therefore, 
that in the Yamashita case the Supreme Court should apply the standards 
on the basis of which an international tribunal would decide whether justice 
was denied by the military commission. The Court did in fact utilize vari- 
ous sources of international law but it made little effort to discover the 
standards by which that law determines whether justice has been denied. 


5Tt has been held that Constitutional guarantees do not prevent condemnation without 
compensation of enemy property in prize courts (The Prize Cases, 1862, 2 Black 665), or even 
in ordinary courts (Miller v. U. S., 1870, 11 Wall. 268, 307; U. S. v. Chemical Foundation, 
1926, 272 U.S. 1, 11). ‘ Note 2 above. 

’“The propriety of governmental acts should be put to the test of international stand- 
ards.”” Neer case (U. S. v. Mezico, 1927, Opinion of the Commissioners, p. 71; Green Hack- 
worth, Digest of International Law, Vol. 5, p. 528. 

58 Case, p. 345. 
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It is clear that international law sets less precise standards of justice than 
does due process of law in the United States Constitution. The civilized 
countries of the world vary in their technical rules. Some require juries in 
criminal cases, others do not. Some prefer an inquisitorial procedure, 
others a litigious procedure. Some, especially those utilizing juries, have 
rigorous rules of evidence, others leave the court a wide freedom to examine 
and weigh every sort of evidence. Some will not admit criminal liability 
unless the offense and its penalty were very precisely defined by law before 
the act was committed, others leave the tribunal a considerable latitude to 
find criminal liability and determine penalties on the basis of general defini- 
tions of offences and principles of law. International law cannot apply the 
technicalities of any one system of municipal law but must discover the 
general principles underlying all civilized systems of law and the customs 
inherent in international practice as evidenced by conventions, diplomatic 
discussions, and opinions of international tribunals and text writers. Pro- 
fessor Edwin Borchard, after noticing that diplomatic practice and arbitral 
decisions “have established the existence of an international minimum 
standard to which all civilized states are required to conform under penalty of 
responsibility,” writes: 

But the existence of the standard and its service as a criterion of 
international responsibility in specific instances by no means give us a 
definition of its content. Frequent reference to it may easily give rise 
to the erroneous inference that it is definite and definable, whereas the 
variability of time, place and circumstance makes it even less precise 
than the term ‘due process of law,’’ which has also with the passage of 
time added substantive content to its procedural controls. The inter- 
national standard is compounded of general principles recognized by the 
domestic law of practically every civilized country, and it is not to be 
supposed that any normal state would repudiate it or, if able, fail to 
observe it. Referring to its procedural aspects, Mr. Root in 1910 
characterized it as ‘‘a standard of justice, very simple, very fundamental, 
and of such general acceptance by all civilized countries as to form a part 
of the international law of the world.” ® 


Among definitions of denial of justice from the procedural aspect the fol- 
lowing may be noted: 


The state is responsible on the score of denial of justice . . . when the 
tribunals do not offer the guarantees which are indispensable to the 
proper administration of justice. 

The state is likewise responsible if the procedure or the judgment is 
manifestly unjust, especially if they have been inspired by ill-will to- 
wards foreigners as such, or as citizens of a particular state. 7 


A state is responsible if an injury to an alien results from a denial of 


* “The Minimum Standard of the Treatment of Aliens,” in Proceedings of the American 
Society of International Law, 1939, p. 61. 

7 Institute of International Law, 1927, this JourNAL, Vol. 23 (1929), Special Supplement 
p. 229. 
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justice. Denial of justice exists when there is a denial, unwarranted 
delay or obstruction of access to courts, gross deficiency in the adminis- 
tration of judicial or remedial process, failure to provide those guaran- 
tees which are generally considered indispensable to the proper admin- 
istration of justice, or a manifestly unjust judgment. An error of a 
national court which does not produce manifest injustice is not a denial 
of justice.® 

In exercising jurisdiction under this Convention, no State shall prose- 
cute an alien who has not been taken into custody by its authorities, 
prevent communication between an alien held for prosecution or punish- 
ment and the diplomatic or consular officers of the State of which he is a 
national, subject an alien held for prosecution or punishment to other 
than just and humane treatment, prosecute an alien otherwise and by 
fair trial before an impartial tribunal and without unreasonable delay, 
inflict upon an alien any excessive or cruel and unusual punishment, or 
subject an alien to unfair discrimination. 


Everyone has the right to have his criminal and civil liabilities and his 
rights determined without undue delay by fair public trial by a compe- 
tent tribunal before which he has had opportunity for a full hearing. The 
state has a duty to maintain adequate tribunals and procedures to make 
this right effective. 

Everyone who is detained has the right to immediate judicial determi- 
nation of the legality of his detention. The state has a duty to provide 
adequate procedures to make this right effective. 

No one shall be convicted of crime except for violation of a law in 
effect at the time of the commission of the act charged as an offense, 
nor be subjected to a penalty greater than that applicable at the time of 
the commission of the offense. !° 


Commenting on international practice as evidenced by the awards of 
arbitral tribunals and treaties, Borchard writes: 


While military law, operating in time of war only, gives military offi- 
cers and courts a greater discretion in the matter of arrest, detention and 
imprisonment than is accorded to civil authorities in time of peace, they 
must nevertheless comply with the requirements of due process of law. 
Treaties usually provide for due process of law in the litigation, civil or 
criminal, to which the respective citizens of the contracting states are 
parties, by stipulating for free access to courts, formal charges, an op- 
portunity to be heard, to employ counsel, to examine witnesses and 
evidence, and a guaranty of essential safeguards against a denial of 
justice. 1%1 


Did the trial of General Yamashita measure up to these standards? It is 
not proposed to examine the questions in detail, but some remarks may be 
pertinent in regard to the complaints made by the defendant. 


® Harvard Research in International Law, Draft Convention on Responsibility of States, 
Art. 9, this Journat, Vol. 23 (1929), Special Supplement, p. 173; Hackworth, Vol. 5, p. 527. 

* Harvard Research, Draft Convention on Jurisdiction with respect to Crime, Art. 12, 
this JourNAL, Vol. 29 (1935), Supplement, p. 596. 

1° Statement of Essential Human Rights by committee representing principal cultures of 
the world appointed by the American Law Institute, 1944, Arts. 7, 8, 9. 

10-1 Diplomatic Protection of Citizens Abroad, 1919, p. 100. 
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(1) Could a military commission be convened after hostilities were over 
for trial of breaches of the law of war by enemy persons? On this point the 
court examined international law and concluded: 1% 

No writer on international law appears to have regarded the power of 
military tribunals, otherwise competent to try violations of the law of 
war, as terminating before the formal state of war has ended. In our own 
military history there have been numerous instances in which offenders 
were tried by military commissions after the cessation of hostilities and 
before the proclamation of peace, for offenses against the law of war com- 
mitted before the cessation of hostilities. 

The dissenting justices made little objection on this point, though Justice 
Rutledge thought there was less necessity for a military commission after 
active hostilities were over. 1°» 

(2) Did the prosecution charge acts which were violations of the law of war 
when committed? On this point the court said: ‘Obviously, charges of 
violations of the law of war triable before a military tribunal need not be 
stated with the precision of a common law indictment.” !% Provisions of 
the Hague Conventions, arbitral awards, and opinions of United States 
Courts were cited, enabling the court to conclude, ‘‘that the allegations of 
the charge, tested by any reasonable standard, adequately alleges a violation 
of the law of war and that the commission had authority to try and decide 
the issue which it raised.” 

Justice Murphy argued at length, however, that a commanding officer 
could not be considered responsible for the action of persons in his command 
when in fact, because of the military situation at the time, he could not 
control or even know what they were doing. He said: 1% 

The only conclusion I can draw is that the charge made against the 
petitioner is clearly without precedent in international law or in the 
annals of recorded military history. This is not to say that enemy 
commanders may escape punishment for clear and unlawful failures to 
prevent atrocities. But that punishment should be based upon charges 
fairly drawn in light of established rules of international law and recog- 
nized concepts of justice. 

The issue is a close one, but it would appear that international law holds 
commanders to a high degree of responsibility for the action of their forces. 
They are obliged to so discipline their forces that members of those forces 
will behave in accordance with the rules of war even when military circum- 
stances in considerable measure eliminate the practical capacity of the 
commander to control them. 

(3) Does international law permit the submission of depositions, affidavits, 
and hearsay and opinion evidence in trials in military commissions? On this 
point the court did not adduce international practice but merely said: '* 

We cannot say that the commission, in admitting evidence to which 
objection is now made, violated any act of Congress, treaty or military 
command defining the commission’s authority. For reasons already 
stated we hold that the commission’s rulings on evidence and on the 


108 Case, p. 346. 10b P, 362. 10e P, 349. 10d P, 359. 1oe P, 351. 
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mode of conducting these proceedings against petitioner are not review- 
able by the courts, but only by the reviewing military authorities. From 
this viewpoint it is unnecessary to consider what, in other situations, the 
Fifth Amendment might require and as to that no intimation one way or 
the other is to be implied. 

Justice Rutledge argued at length that admission of such evidence violates 
a fundamental principle of justice. It is clear, however, that international 
tribunals have hesitated to exclude any sort of evidence " and the courts in 
many civilized countries are similarly free in the admission of evidence 
leaving it to the judges to appreciate the weight that should be attached to 
the materials.’ Such evidence has been commonly admitted in military 
tribunals although in American courts martial certain limitations are 
imposed by statute. It is not believed that admission of such evidence 
constitutes a denial of justice in international law. 

(4) Does international law require that an enemy be given the same 
rights as a national tried for the same offense? 

The argument that under Article 63 of the Geneva Prisoners of War 
Convention, prisoners of war are entitled to the same procedure as would be 
applied to an American soldier in similar circumstances was dealt with by the 
tribunal on the basis of interpretation of the convention. It held that Arti- 
cle 63 referred to offenses committed while the individual was a prisoner of 
war, not to earlier violations of the law of war. The dissenting justices gave 
a broader interpretation to this article. Irrespective of the interpretation of 
the particular article, it is to be noted that denial of justice in international 
law has frequently been interpreted to require, as a minimum, treatment of 
aliens equal to that of nationals. It may be questioned, however, whether 
international law requires the application of this principle in military com- 
missions. The enemy can, apart from specific convention, claim only the 
international standard even if the national is given more. ™ 

(5) Does the Geneva Convention (Article 60) require notice to the protect- 
ing power before trial of a prisoner of war? The Court held that this Article, 
like Article 63, referred only to trials for offenses committed while the indi- 
vidual was a prisoner of war. The prosecution had charged that General 
Yamashita had violated the law of war by trying American prisoners of war 
without notifying the protecting power, an inconsistency emphasized by the 
defense. The court dealt with the point in a footnote pointing out that it 
was not clear that the trials authorized by General Yamashita had dealt with 


4 Manley O. Hudson, The Permanent Court of International Justice, 1920-1942, p. 571. 

2% “With responsibility for the ascertainment of facts vested in professional judges, the 
Stress will be shifted from the crude technique of admitting or rejecting evidence to the more 
realistic problem of appraising its credibility.” C. T. McCormick, “Evidence,” in Encyclo- 
pedia of the Social Sciences, Vol. 5, p. 646. See also A. H. Feller, ‘‘Evidence, Modern Civil 
Law,” in same. 

43 Only “unreasonable,” ‘‘unfair,” or ‘‘arbitrary” discriminations against aliens are for- 
bidden. See Harvard Research, Draft Convention on Responsibility of States, Art. 5, this 
JouRNAL, Vol. 23 (1929), Special Supplement, pp. 147, 184; American Law Institute, Essen- 
tial Human Rights, Art. 17; United Nations Charter, Art. 1, par. 3; notes 7, 9 above. 
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violations of the law of war before the individuals were prisoners, and 
that, in any case, this charge was not an element in General Yamashita’s 
conviction. 

(6) Was the defense given a reasonable opportunity to prepare its case 
after the charges were known? The defendant was arraigned on October 8, 
1945, and served with a bill of particulars specifying sixty-four items. The 
trial began on October 29th and a supplemental bill of particulars with fifty- 
nine more specifications was filed by the prosecution. Copies had been 
given the defense three days earlier. Several motions of defense counsel for 
a continuance were denied, and sentence was pronounced on December 7th. 
According to Justice Rutledge the burden of the defense under these circum- 
stances was not only “tremendous,” but was “‘impossible.’’ > 

On this point the Court said nothing except that ‘‘ Congress by sanctioning 
trial of enemy aliens by military commissions for offenses against the law of 
war had recognized the right of the accused to make a defense,” }* and ‘‘ we 
hold that the commission’s rulings on evidence and on the mode of conduct- 
ing these proceedings against petitioner are not reviewable by the courts, but 
only by the reviewing military authorities.” 4 In holding that certain 
trials authorized by General Yamashita and conducted without proper 
opportunity to defend could be charged as offenses, the Court said: “Itisa 
violation of the law of war, in which there could be a conviction if supported 
by evidence to inflict capital punishment on prisoners of war without afford- 
ing to them opportunity to make a defense.’ Inadequate opportunity of 
defense counsel to prepare its case would seem to be a denial of justice under 
international law. '* The rules of court for the Nuremberg trial required 
thirty days after lodging of indictment before trial began and the tribunal 
implied that if any new defendants were added that period of time must be 
permitted. 

Examining the case as a whole, it would appear that due process of law was 
accorded in the sense that under international law Japan would not have 
sufficient ground for asserting that its national had been denied justice, 
though an international tribunal might sustain that assertion on the ground 
that the defense was not given sufficient time to prepare its case. Examina- 
tion of the points urged by the defense suggests that the standards of in- 
ternational law defining denial of justice are unfortunately vague. There 
has been a great deal of writing on this subject, and many arbitral decisions 
and treaty provisions, but more concrete exposition of procedural require- 
ments would be desirable. While this is a field which can be developed by 
precedents, such as those being established by the International Military 
Tribunal at Nuremberg, the United Nations Commission on human rights 
may also be able to make important contributions. Quincy WRIGHT 

138 Case, p. 352. %> P. 368. eP, 345. 14 351, eP. 353. ™ Notes 8-11 above. 

4 Rule 2a and statement of Presiding member, Opening Session, Berlin, Oct. 18, 1945; 
Record, Session, Nuremberg, Nov. 14, 1945. The Geneva Prisoner of War Convention, Art. 
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CURRENT NOTES 
REVUE EGYPTIENNE DE DROIT INTERNATIONAL 


We are happy to welcome the first number of the Egyptian Review of 
International Law which bears the date of the year 1945. It is handsomely 
printed in some 450 pages, including 150 pages of articles, notes, judicial 
decisions, and book reviews and 300 pages of documents. The leading arti- 
cle treats of the League of Arab States, and is written by His Excellency 
Abdel Hamid Badawi pacha, the Eygptian Minister of Foreign Affairs; 
the article is printed in the original Arabic with a French translation. With 
the exception of two other articles dealing with the jurisdiction of the 
Mixed Tribunals of Egypt, all of the others are of current interest from 
the point of view of general international law. For the most part the 
articles were delivered in the form of papers before the First Congress of the 
Egyptian Society of International Law which met at Alexandria in April, 
1945. The principal language of the Review is French but contributions in 
Arabic are reproduced in the original as well as in translation. Papers and 
documents in English are reprinted in that language. In the documentary 
section are collections of official texts concerning the League of Arab States, 
the Act of Chapultepec, the United Nations Organization, the International 
Court of Justice, and the punishment of war criminals. Among them may 
be found three interesting reports on the revision of the Statute of the 
International Court of Justice from the Egyptian delegates to the Con- 
ference of Jurists at Washington and to the United Nations Conference at 
San Francisco, as well as the report of Professor Basdevant of the Committee 
of Jurists. In addition to the first number of the Review, there has also 
appeared Brochure No. 1 of the Egyptian Society of International Law 
containing in English the indictment of the Nazi leaders before the Inter- 
national Military Tribunal at Nuremberg. The Review itself contains the 
text of Mr. Justice Jackson’s report, the agreement on prosecution, and the 
Charter of the International Military Tribunal. 

To organize a Society of International Law and to start the publication 
of an imposing Review of International Law during a devastating world war 
requires not only courage but a faith that will move mountains. We extend 
our warmest congratulations to our Egyptian collaborators, the most recent 
to join the ranks of those who believe that a better world may be built 
through the spread of law between and among nations. We are greatly 
flattered that in their note of presentation the Editors of the Egyptian 
Review of International Law have referred to our kindly interest in and 
encouragement of their venture and that they have taken the AMERICAN 
JOURNAL OF INTERNATIONAL Law as their model. If during the two world 
wars through which our Journal has passed since it was started nearly forty 
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years ago, we have been depressed over the outlook for the future of inter- 
national law, the appearance of the Egyptian Review of International Law at 
this time revives our hopes and trust in the vision of the French philosopher 
Joubert when he said, C’est la force et le droit qui réglent toutes choses dans 
le monde; la force, en attendant le droit. 

Editor-in-Chief GerorGE A. FINCH 


BOLETIM DA SOCIEDADE BRASILEIRA DE DIREITO INTERNACIONAL 


The Brazilian Society of International Law has resumed publication of 
its Boletim. The number for January-June, 1945, is numbered Ano /, 
Numero 1, and contains articles by Accioly, on the Lateran Treaties; P. 
Azevedo, on treaties and private interests under the law of Brazil; H. Lyra, 
on Brazilian sovereignty over islands in the Atlantic; G. Eulalio, on the ef- 
fect of recognition; C. Bevilaqua, on industrial and agricultural use of the 
waters of international rivers; R. Fernandes, on the Permanent Inter- 
American Court of Justice; and M. de Vasconcellos, on diplomacy and bel- 
ligerency in 1944. It also contains records of the proceedings of the Society 
in 1944, documents (Dumbarton Oaks Proposals), bibliography, etc. 

F. 


THE INTERNATIONAL STATUS OF INDIA 


If India should achieve complete independence, fully accredited representa- 
tives would be appointed for her representation abroad, she would be enabled 


to sign commercial and other treaties without regard for the interests of 
the British Empire and her voice would not be merely an echo of that of 
Great Britain. If she were to be divided into Pakhistan and Hindustan 
and each were to be given a vote in the United Nations General Assembly, 
her views would carry still more weight in the deliberations of that body. If 
India becomes merely a self-governing dominion she will probably remain 
within the British orbit. Her departure from the Empire might diminish 
the extent of British military obligations under the Charter. The possibilities 
are many. 

On the other hand, references in the United Nations Charter to respect 
for human rights and fundamental freedoms for all men certainly will 
influence Indian constitutional provisions regarding untouchability and the 
rights of minorities. The efficacy of international organization to maintain 
world peace will affect decisions regarding the strength of the Indian army. 
Obviously the future constitution of India is of international concern. 

The British Government recently announced that after the April, 1946, 
provincial elections in India were completed it would discuss with repre- 
sentatives of the Legislative Assemblies whether the proposals contained in 
the 1942 Declaration brought to India by Sir Stafford Cripps were still 
acceptable or whether some altered or modified scheme would be preferable. 
It is therefore worthwhile briefly to consider the more important recommen- 
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dations of the Conciliation Committee of the Non-Party Leaders Conference, 
under the chairmanship of Sir Te] Bahadur Sapru, * not only in the light of 
the Cripps proposals but also in the light of other prominent plans. 

Believing in the underlying fundamental unity of India, Sir Reginald 
Coupland of Oxford has advocated a loose federation of two Moslem and 
two Hindu “regions” constructed on the principle of the ‘‘river-basin.’’ 
One of the weaknesses of this plan is that, by the creation of an exact balance 
of power, action at the Center might be stultified. On the other hand, 
D. R. Gadgil of the Gokhale Institute of Politics has repudiated the creation 
of such artificial intermediate regions and has suggested a federation com- 
posed of primary and homogeneous unilingual units rather than of the pres- 
ent provinces whose boundaries were arbitrarily created largely for the sake 
of administrative efficiency. He contends, however, that Moslem demands 
are incompatible with the formation of an integrated political state because 
their fundamental grievance is not the lack of guarantees but the very fact 
of minority status. Hence he urges that they should be allowed to abstain 
from joining a federation. The Sapru Committee steers a middle course 
between these two concepts. It insists that the things which unite Hindu 
and Moslem are permanent and abiding while those that divide them have 
been exaggerated by skilful propaganda; it unequivocally rejects the idea 
of Pakhistan as an outrage justified neither by history nor political ex- 
pediency. It would, nevertheless, consider the redistribution of provinces on 
linguistic and cultural lines, but, in order to avoid delay in the adoption of 
the new constitution, only after the latter came into effect. 

For the sake of agreement, and in order to eliminate the divisive factor 
of separate communal electorates, it is proposed that Moslems in British 
India (whom the Hindus outnumber two to one) have equal voting power 
with Hindus other than the Scheduled Castes (Untouchables) only in the 
Central Legislative Assembly but that there should be joint electorates with 
reservation of seats. Despite this parity between Hindu and Moslem, 
action at the Center would not be paralyzed because the balance of power 
on the few purely communal questions (and even perhaps on the larger 
number of economic, social, and political questions) would be in the hands 
of the Scheduled Castes, and the special interests such as commerce and 
industry, landholders, labor, and women. This, of course, would subject 
these groups to the temptation of voting for the highest bidder. 

The Committee indicated no choice between Independence or Dominion 
Status but in either case approved certain general fundamental minority 
rights dealing with liberties of the individual, freedom of press and associa- 
tion, equality of rights of citizenship of all nationals, full religious toleration, 
protection for the language and culture of all communities, and special rights 
peculiar to communities such as the Sikhs, Anglo-Indians, Indian-Christians, 


* Constitutional Proposals of the Sapru Committee, compiled by Sir Tej Bahadur Sapru 
and others, Bombay, 1945. 
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Buddhists, and Parsis. Protection for these minority rights is to be found 
not in any treaty with His Majesty’s Government, as suggested in the 
Cripps offer, but in the law of the land itself. 

To alleviate the condition of the Scheduled Castes, the specific recommen- 
dation is made that any custom or usage by which any penalty or disad- 
vantage or disability is imposed or discrimination is made in regard to the 
enjoyment of civic rights on account of untouchability shall be declared 
invalid. 

In British India aboriginal tribes and what are known as backward classes 
cover an area of 207,900 square miles containing a population of thirteen 
millions. Before the Montagu-Chelmsford Reforms, these tracts were sub- 
ject to special laws providing for simple and elastic forms of judicial and 
administrative procedure. The Simon Commission had recommended that 
these ‘“‘excluded Areas’’ be transferred from the Provincial Governments to 
the Government of India but under the 1935 Act their administration is left 
to the Governor of the Province who can make regulations subject to the 
approval of the Governor-General. The report contents itself with stating 
that effective steps should be taken on a generous scale to improve their 
educational and economic condition, that all bars regarding their entry into 
local or political bodies and assemblies should be removed, and that an 
independent minorities commission be established to watch over their inter- 
ests and to draw the attention of the government to any legitimate grievance 
of any community. 

If political power is to be transferred to an Indian democracy, so as to 
prevent its concentration in the hands of a few, the Committee proposes that 
the risks of enfranchising the entire adult population be taken. However, 
since that population is largely illiterate, as a result of the fact that in British 
India only one out of every four children stays in school long enough to reach 
the earliest stage at which permanent literacy is likely to be attained, a 
system of universal compulsory free primary education at state expense 
is advocated. 

Neither the 1935 Constitution Act, the Cripps offer, nor the Sapru Com- 
mittee approves a right of secession once a State or Province has joined the 
Union. However, the Cripps proposals gratuitously offered any British 
Province the right of non-accession although no such right existed under 
the 1935 Act. This the Committee strongly opposes as leading to the 
Balkanization of India. As to the Indian States, the contention is that 
British power in actual fact is supreme over them as well as over British 
India; this provides a bond of unity, and both, from the very outset, should 
be considered as being within the Union through Paramountcy at the Center. 
This Paramountcy of the Crown will automatically disappear as to feder- 
ated Indian States. To induce such federation, it has been suggested 
that an Indian Ruler be named Head of State, and a cabinet minister be put 
in charge of States’ Affairs. However, as to those States which will not con- 
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sent to join the federation, the jurisdiction of the Crown representative will 
now be exercised by the Federal Cabinet since no foreign power should be 
entitled to exercise any kind of jurisdiction over the Union or any of its units. 
This result might be desirable from the Indian Nationalist point of view, 
but legally it is still questionable. When the British Crown made its 
treaties with the Princes it was assumed that British rule in India would 
continue. Only if the present announced intention of bringing that rule to 
an end as soon as possible is considered a change of condition sufficient to 
authorize abrogation of these treaties, and only if these ‘‘contracts’’ are not 
of a personal nature, may the British unilaterally shift their duty of protect- 
ing these States (even against other Indians) to the Federal Cabinet. How- 
ever, if India receives Dominion Status instead of absolute independence, this 
difficulty will be largely overcome since the Governor-General acting as 
Viceroy vis-d-vis the non-federating Indian States could discharge these 
obligations, but the British would then be enabled to maintain an adequate 
military foree in India. 

According to the existing Constitution defence is the responsibility of the 
Governor-General in Council, although money for the upkeep of the army is 
found by the Indian legislature out of general taxes. Under that part of the 
1935 Act which never came into force since Federation was never estab- 
lished, defence was a reserved subject, for the administration of which the 
Governor-General would be responsible to the Secretary of State and Parlia- 
ment. Because it believes that under any system of real self-government 
defence as a whole must be in charge of a member of a responsible ministry, 
the Sapru Committee has suggested that a Portfolio of Defence be held by 
a Minister responsible to the legislature and that actual control of the army 
be in the hands of a Commander-in-Chief under the new government. It is 
further proposed that since British troops are no longer an army of occupa- 
tion, they should remain in India only by virtue of a treaty with Great 
Britain, that as soon as possible they should be replaced by Indian troops, 
and that recruitment of British officers for the Indian Army should cease 
immediately and selections be made from the 8,000 Indian officers who at 
the end of the war held only emergency commissions. 

In a brief note it is impossible to do more than comment on the highlights 
of this excellent and detailed report, which should be read by every student of 
Indian problems. 

ALBERT E. KANE 


THE TRANSMIGRATION OF A LAW 


We may have our doubts as to whether there is such a thing as transmigra- 
tion of souls; we can have none as to the transmigration of laws. Having 
outlived its usefulness in one country a law may, in later times, be found 
alive in distant lands. 

When, in 1901, the solons of France enacted a law governing associations 
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they little anticipated that, half a century hence, that law, no longer in 
vogue in their own country, would have found its way via Turkey to the 
Holy Land and thence, ad hoc and in a roundabout manner, to the New 
World. That is precisely what took place when the courts of Maryland 
were recently called upon to apply that law in determining the efficacy of 
certain testamentary dispositions made by Eleanor 8. Cohen, a resident of 
Baltimore City, in favor of the Hebrew University of Jerusalem. 

Originally Miss Cohen devised her residuary estate to Dr. Harry Frieden- 
wald, or alternatively to Justice Louis D. Brandeis, with the request that it 
be used for the benefit of her coreligionists in Palestine, Baltimore or wher- 
ever most good could be accomplished. That residuary estate consisted 
mainly of a number of reversions in fee simple in real estate in Baltimore, 
aggregating in value $107,828.00, with the right to collect ground rents 
reserved thereon. One of these reversions was embodied in a certain property 
known as 1916 East 31st Street, Baltimore. The leasehold of that property 
was owned by William Reisig and Sarah E. Popple. 

Now the law of Maryland makes ground rents redeemable for a sum of 
money equal to the capitalization thereof at 6%. In virtue of that law Reisig 
and Popple desired to redeem the ground rent reserved on the property of 
which they were the leaseholders. Had Miss Cohen’s will remained as 
originally executed this would have been quite simple. They would have 
paid to either Dr. Friedenwald or Justice Brandeis the redemption price 
fixed by law and in return would have received a good and valid title to the 
reversion. However, the testatrix, having been advised that the disposition 
in the will might subject her estate to greater taxation upon her death 
than would be the case if she had devised her residuary estate to a corpora- 
tion, modified that disposition by a codicil devising one-half of her residuary 
estate to the Associated Jewish Charities of Baltimore and the other half 
to the Hebrew University of Jerusalem. Thereby the testatrix, at least as 
far as the Hebrew University was concerned, unwittingly complicated mat- 
ters instead of simplifying them. 

No question was raised by Reisig and Popple as to the power of the As- 
sociated Jewish Charities to acquire and convey real estate. But as to the 
Hebrew University such power was strongly contested. 

The French law governing associations was taken over by Turkey in 1909, 
when Palestine was part of her empire. The mandatory regime, instituted 
in Palestine after World War I, gradually replaced most of the Ottoman laws 
by English laws. However, the law governing associations, known in 
Palestine as the Ottoman Law of Societies, is still in force, and most of the 
charitable, religious, and educational institutions of the country are operat- 
ing under it. It was the intention of the founders of the Hebrew University 
to constitute the university itself as a juristic person by an ordinance from 
the Government of Palestine which was to define its constitution, but that 
has not been done. Instead the Hebrew University Association was or- 
ganized and is operating under the Law of Societies mentioned. 
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The leaseholders of the property in question, contending that the Law 
of Societies did not confer upon the Hebrew University the power to ac- 
quire and convey the reversion in the property, filed a complaint in the Cir- 
cuit Court of Baltimore City, asking for the appointment of a trustee for 
the conveyance of the title. 

The court, holding the Hebrew University able to acquire and to convey 
the reversion, dismissed the bill, whereupon the complainants appealed to 
the Court of Appeals of the State of Maryland. The plaintiffs based their 
case on the following proposition: 

1. The Hebrew University is an unincorporated association and as such 
cannot, in the absence of a statute empowering it to do so, take and 
convey real property. 

. The Law of Societies under which the Hebrew University was created 
is not sufficient to authorize a conveyance of the property. Article 8 
of the law prohibits associations from possessing immovables other than 
those which are strictly necessary to accomplish their purposes. Arti- 
cle 17 prohibits them from accepting gifts without special authoriza- 
tion from the government. No claim was made that governmental 
sanction has ever been obtained for the gift of the reversion in 
question.! 


Affirming the decree of the lower court, the Court of Appeals ruled that: ? 
1. The courts of Maryland are required to take judicial notice of the Law 


of Societies under which the Hebrew University Association was 
organized. 

. Under this law the Hebrew University Association was authorized, 
in accordance with its rules, to accept bequests and to dispose of same. 

. Limitations imposed by the law of Palestine upon the right of the 
Hebrew University Association to hold and dispose of real estate have 
no extra-territorial force. The provision in Article 17 of the Law of 
Societies requiring, for the acceptance of gifts, authorization from the 
government is invokable alone by the government. No objection hav- 
ing been raised from that source, the validity of the devise is not af- 
fected by that provision. 

. Having acquired a valid title to the reversion in question, the Hebrew 
University Association has the power of sale and disposition thereof. 

Haim MARGALITH 


1 A case in point is that of Jennie McGraw Fiske decided in the year 1888 by the Court of 
Appeals of the State of New York (111 N. Y. 66). In that case a bequest of $1,154,363.46, 
given by the Will of Jennie McGraw Fiske to Cornell University, was held void because the 
Charter of that University contained a provision declaring that the Corporation thereby 
created might hold property ‘‘not exceeding $3,000,000.00 in the aggregate” and it appeared 
that the University already held property up to that limit. The bequest was held void not- 
withstanding the fact that, subsequent to the death of the testatrix, the limitation of the 
power of the University was removed by the Legislature. 

*For opinion see below, p. 483. 
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MEETING OF THE AMERICAN COUNCIL OF LEARNED SOCIETIES 
Rye, N. Y., January 23-25, 1946 


The Society was represented at the annual meeting of the American 
Council of Learned Societies which was held at Rye, N. Y., on January 23- 
25, 1946, by Mr. Arthur K. Kuhn, as an acting Alternate, appointed by 
President Coudert, and by the undersigned, as Secretary of the Society. 

The Conference of Secretaries met in the afternoon and evening of the 23rd 
and again on the morning of the 24th. Apart from routine business a number 
of items of considerable interest were discussed. 

Some of these also related to the procedure of the Conference or the 
Societies. Thus a set of regulations was adopted for the Conference in view 
of the status accorded to it in 1945 as an integral part of the ACLS. A pro- 
posal for a common secretariat to conduct some of the routine work of the 
constituent societies was put forward and discussed and referred back for 
further elaboration; the proposal will be brought to the attention of the 
Executive Council of this Society at its next meeting. 

The question of the selection of Delegates (and Alternates) to the ACLS 
by the constituent societies and recommendations which had been adopted 
some years ago (1934) were again brought to the attention of the Secretaries. 
It seems very desirable that persons be chosen as Delegates and Alternates 
who will be able to attend and contribute to the success of the meetings. It 
was again recommended that the Secretary of each society be given the 
status of permanent Alternate so that he could always represent his society 
if no other Delegate or Alternate were present. 

Attention was also given to the possibility of bringing about a greater 
familiarity on the part of members of the constituent societies with the work 
of the Council. It was agreed that reports such as the present one should be 
made by each Secretary to his Society at the earliest convenient opportunity, 
and that more extensive retrospective articles on the activities of the 
Council in the special fields of the different societies should if possible be 
prepared for their journals. 

Closer codperation between the Council and constituent societies was 
envisaged, especially in planning new developments. The Council should 
receive copies of any plans and programs worked out by the societies and 
plan its own activities in consultation with the societies interested in partic- 
ular matters. 

The improvement of teaching in the fields cultivated respectively by the 
societies was discussed and arrangements were made for an exchange of 
information on this point. The Secretary of this Society pointed out that 
this problem was, in our case, handled not so much by the Society itself as by 
the Conference of Teachers of International Law and Related Subjects, 
although there was probably no insuperable obstacle to the creation of 4 
committee of the Society to consider the matter, for both liberal arts and 
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professional law schools. The exchange of information mentioned has in the 
meantime been effected with the Teachers Conference. 

Finally the problem of the public relations of the societies was discussed 
with benefit. For some societies the matter is of no importance but for the 
Historians, Economists, and Political Scientists the problem reaches propor- 
tions comparable with those which it assumes in our own case. All of the 
societies dealing with current problems of public affairs, national or inter- 
national, are harassed by the difficulty of combining a proper interest in, and 
the making of suitable contributions to the solution of, such problems, on 
one side, and the imperative necessity for remaining non-partisan and scien- 
tific on the other. 

In this connection the results of the analysis of the membership of the 
Society, undertaken in connection with collection of dues for 1946, might be 
mentioned. On the basis of the returns received to date it would appear 
that some 53 per cent of our members regard themselves as lawyers, some 
22 per cent as teachers, about 19 per cent as writers or journalists, 5 per cent 
as public officials, leaving 1 per cent scattered (business, clergy, etc.). It 
is believed that all groups in the Society would wish to effect the wise com- 
bination of attitudes and activities just mentioned. 

A project for a history of the experience of the humanities and the social 
sciences during the war, to be prepared under the direction of the Executive 
Offices of the ACLS, was laid before the conference. The project met with 
general approval subject to reasonable qualifications; it is obvious that such a 
review, if properly prepared, would be very informing. The undersigned has 
been asked to write a chapter for the field of international law. 

The Council itself met in the afternoon and evening of January 24 and on 
the morning of the 25th. Numerous matters of routine business were trans- 
acted and the Council turned to an extensive and careful discussion of post- 
war activities and problems. These included, among other things, the 
development of the ACLS fellowship system, including ‘demobilization ’”’ 
fellowships, the future of ‘‘area” studies such as had been undertaken so 
extensively during the war, linguistic research and teaching, American 
studies, educational problems, Federal aid to research and personnel training, 
and international intellectual relations. 

Under the first heading the hope was expressed that the fellowship system 
of the Council, recently somewhat curtailed, could be expanded to meet in 
some measure the unusual needs of the immediate post-war period. 

It was felt that ‘‘area’’ studies had proven of value and should, properly 
analyzed and adapted to peace-time needs, be carried along into the future. 
The same position was taken concerning the linguistic program of the 
Council. 

A report on the place of the humanities in the general educational picture 
in the United States sounded a sharp note of warning. The probable and 
even the actual consequences in the humanities and social sciences of seri- 
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ously defective teaching in the secondary schools were stressed. This will 
ring a familiar bell in the minds of all teachers of international law and 
organization. 

After a somewhat lively debate it was agreed that the humanities and 
social sciences should make an effort to obtain their proper share of any 
Federal aid to research and personnel training. At the same time it was 
recognized that such aid holds potential dangers particularly in the fields of 
the social sciences. 

The Director of the Council gave a clear and impressive report of the 
drafting of the UNESCO Constitution in London, in which he had taken a 
leading part, and of the development of cultural relations activities in the 
Department of State, with which also the Council has been associated 
through him. The future of international intellectual life was discussed and 
the possible participation of the ACLS therein, including the resumption of 
activity by the International Union of Academies. The breadth of the 
program to be envisaged in this field, as a result, among other things, of the 
creation of UNESCO and the increased activity of the United States Govern- 
ment along these lines, contrasts strongly with the state of affairs even in the 
1920’s and 1930’s. 

Pitman B. PotTrer 
Secretary of the Society 


LEGAL EDUCATION IN THE WESTERN HEMISPHERE 


A committee to aid students and professors of law from Latin American 
countries who may be in Washington, composed of members of this Society, 
was recently appointed by the Harvard Club of Washington, following an 
address by the undersigned regarding the Fourth Conference of the Inter- 
American Bar Association, held at Santiago, Chile, last October. A congress 
of law teachers from the various countries of the Western Hemisphere, de- 
signed to promote some degree of uniformity in legal studies, in programs 
and plans of teaching, and also in entrance requirements for law schools, is 
also contemplated. The granting of fellowships to students and professors 
of law from North American countries for study in Latin American uni- 
versities, and vice versa, is expected to increase the number of such visitors in 
Washington. A report on these matters is anticipated for the Fifth Con- 
ference, at Lima, in January, 1947. 

Roy VALLANCE 


CHRONICLE OF INTERNATIONAL EVENTS 
For THE Periop NovEMBER 16, 1945-Fesruary 15, 1946 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C. 7. Z. D., Chronology of In- 
ternational Events and Documents, Royal Institute of International Affairs; C. S. Monitor, 
Christian Science Monitor; Cmd., Great Britain Parliamentary Papers by Command; Cong. 
Rec., Congressional Record; D. S. B., Department of State Bulletin; Ez. Agr. Ser., U.S. 
Executive Agreement Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., 
Great Britain Treaty Series; N. Y. T., New York Times; P. A. U., Pan American Union 
Bulletin; U. N. A. J., United Nations, General Assembly, Journal; U. N. S. C. J., United 
Nations, Security Council, Journal; U. S. T. S., U. S. Treaty Series. 


September, 1944 
8/August 13, 1945 Oprrum. United States and Great Britain exchanged notes in London 
regarding limitation of the production of opium. Texts, with American Draft 
Memorandum and British Memorandum on the Opium Traffic: D. S. B., Feb. 17, 
1946, pp. 237-244, 261. 


February, 1945 

11 CrimEA CONFERENCE. Soviet Russia, United States and Great Britain signed 
agreement at Yalta, concerning Outer Mongolia, restoration of former Russian 
rights, return of Sakhalin, Chinese-Eastern and South Manchurian Railroads, 
Kuril Islands, etc. Text: N. Y. T., Feb. 12, 1946, p. 10; London Times, Feb. 
12, 1946, p. 4; G. B. M. S. No. 4 (1946), Cmd. 6735. 


October, 1945 
1 Great Brirain—UNirep Sratss. Initial meeting was held of the Commercial Policy 
Committee of the U. S.-United Kingdom on economic negotiations. Text of joint 
statement: D. S. B., Oct. 7, 1945, p. 512. 


November, 1945 
17 HUNGARIAN RECOGNITION (Provisional Government). Text of British announce- 
ment of recognition: London Times, Nov. 19, 1945, p. 4. 


18 BULGARIAN Exections. Were held for first time since 1940. N.Y. T., Nov. 19, 
1945, p. 6. 


19-December 4 TELECOMMUNICATIONS CONFERENCE. U. S.-British Commonwealth Tele- 
communications Conference was held in Bermuda. Agreement in principle on mat- 
ters relating to cable and radio communications was reached Nov. 27. Summary 
of points: N. Y. T., Nov. 28, 1945, p. 28. Signed Final Act on Dec. 4. N.Y. T., 
Dec. 5, 1945, p. 4; London Times, Dec. 5, 1945, p. 3. U.S. delegation: D. S. B., 
Nov. 25, 1945, p. 862. Text of agreement: D. S. B., Dec. 16, 1945, pp. 971-973. 


20 GERMAN OccupaTIon. Allied Control Council for Germany approved a plan for the 
transfer of the German population from Austria, Czechoslovakia, Hungary and 
Poland into the four occupied zones of Germany. D.S. B., Dec. 9, 1945, p. 937. 


20-22 RerucerEs. Conference was held in Paris, at which representatives of 36 govern- 
ments belonging to the Intergovernmental Committee on Refugees approved Nov. 
21 a 12-million dollar budget for 1946. A 7-point memorandum, submitted by 
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several Jewish organizations, was received. N. Y. T., Nov. 22, 1945, p. 22. 
Adopted resolution empowering its Executive Committee to negotiate for the 
absorption of its functions by the Economic and Social Council of the United Na- 
tions. N.Y. T7., Nov. 23, 1945, p. 11. 


20-25 RHINE RIvEeR. Central Commission for the Navigation of the Rhine met at Stras- 
bourg to discuss resumption of its functions and relations with authorities occupy- 
ing Germany, and with the European Central Inland Transport Organization. 
This was the first meeting of the Commission since Germany and Italy withdrew in 
1938. N.Y. T., Nov. 21, 1945, p.3. The meetings were adjourned Nov. 25, to be 
resumed Dec. 12. N.Y. T., Nov. 27, 1945, p. 12. 


20-February 8, 1946 INTERNATIONAL MILITARY TRIBUNAL (Germany). The 24,000-word 
indictment against 20 Nazi leaders was read at the opening session Nov. 20, of the 
trial held in Niirnberg. London Times, Nov. 21, 1945, p. 4. All defendants 
pleaded not guilty. London Times, Nov. 22, 1945, p. 4. Partial text of U. S. 
Chief Prosecutor’s address on opening day: N. Y. T., Nov. 22, 1945, p. 2. Sum- 
mary: London Times, Nov. 22, 1945, pp. 4,8. Text: 79th Cong., Ist sess., Senate 
Doc. 129. Sir Hartley Shawcross began presentation of the British case on Dec. 4. 
Summary of and excerpts from his address: London Times, Dec. 5, 1945, p. 8. 
The case of the British prosecutor ended Dec. 7. London Times, Dec. 8, 1945, p. 
4. Text of summation of prosecutor’s case against the German General Staff: 
N.Y.T., Jan. 8, 1946, p. 10. Frangois de Menthon opened the case of the occupied 
countries of western Europe and asked the death penalty on Jan. 17. N.Y. T., 
Jan. 18, 1946, p. 1, 12. Lieut. General R. A. Rudenko, chief Soviet prosecutor, 
opened the Russian case Feb. 8. N.Y. 7., Feb. 9, 1946, p. 7; London Times, 
Feb. 9, 1946, p. 4. 


21-January 31, 1946 France. After failing to form a Cabinet and submitting his resigna- 
tion President de Gaulle announced on Nov. 21 formation of a coalition government 
with some former Cabinet positions abolished. N.Y. 7'., Nov. 22, 1945, pp. 1, 18. 
Personnel: London Times, Nov. 22, 1945, p. 4. On Nov. 23 the Constituent As- 
sembly gave a vote of confidence to de Gaulle. N. Y. T., Nov. 24, 1945, p. 1. 
de Gaulle resigned Jan. 20. N.Y. T., Jan. 21, 1946, p.1. Text of letter of resigna- 
tion: Jan. 22, p. 5. On Jan. 23 Felix Gouin was elected President. N. Y. T., 
Jan. 24, 1946, p. 1; London Times, Jan. 24, 1946, p. 4. M. Vincent-Auriol was 
elected on Jan. 31 President of the Constituent Assembly. WN. Y.T7., Feb. 1, 1946, 
p. 2. 

22 ARGENTINA—LEBANON. Argentina announced establishment of diplomatic rela- 
tions. N.Y. T7., Nov. 23, 1945, p. 13. 


22-January 4, 1946 INTERVENTION. Uruguayan note was handed Nov. 22 to American 
Ambassador, proposing collective intervention by American Republics in case any 
one should fail to grant essential rights to its people or to fulfill its international 
obligations. Text: D. S. B., Nov. 25, 1945, pp. 864-866. Secretary Byrnes 
announced Nov. 27 unqualified adherence to the principle of collective action to 
prevent oppressive regimes. Text of statement: N. Y. 7., Nov. 28, 1945, pp. 1, 8; 
D. 8. B., Dec. 2, 1945, p. 892. The proposal was rejected by Chile on Dec. 7; by 
Venezuela, Dec. 10; by Mexico, Dec. 11; by Brazil, Dec. 17; by Cuba, Dec. 18. 
N.Y. T., Dec. 11, 1945, pp. 1, 15; Dec. 12, p. 9; Dec. 20, p.6. Colombian Foreign 
Office announced Jan. 4 it had replied negatively to the Uruguayan proposal 
looking toward hemispheric intervention in an American nation failing to follow 
democratic principles. N.Y. T., Jan. 5, 1946, p. 5. 


23/December6 DaRDANELLES. British Ambassador to Turkey presented a note containing 
his Government’s views on the revision of the Montreux Convention. London 
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Times, Nov. 26, 1945, p. 3. On Dec. 6 the Turkish Premier announced his Gov- 
ernment accepted as a basis for discussion the U. S. proposals of Nov. 7, 1945. 
C. I. E. D., Nov. 26/Dec. 9, 1945, p. 267. 


23-February 1, 1946 Far Eastern Commission. U.S. Department of State announced 
Nov. 23 that the Commission had decided to go to Japan. WN. Y. T., Nov. 24, 
1945, p. 3. Chief delegates: London Times, Dec. 22, 1945, p. 3. Russian Am- 
bassador A. A. Gromyko was appointed a member on Jan. 2. N.Y. T., Jan. 2, 
1946, p. 2. On Jan. 3 the French Government agreed, with reservations, to par- 
ticipate in the work of the Commission. JN. Y. 7’, Jan. 5, 1946, p. 1. The first 
meeting in Japan was held Jan. 10. N.Y. Jan. 10, 1946, p. 7. Sessions closed 
and members sailed from Tokyo on Feb. 1. WN. Y. T., Feb. 2, 1946, p. 3; D.S.B., 
Feb. 10, 1946, p. 219. 


24 ALBANIAN Recoenition. Announced by Great Britain. C. J. E. D., Nov. 26/ 
Dec. 9, 1945, p. 255. 


24-December 23 Unitrep Nations. Preparatory Commission. 500 delegates from 51 
nations assembled in London Nov. 24. N.Y. 7’., Nov. 25, 1945, pp. 1, 14; London 
Times, Nov. 26, 1945, pp. 3, 4. At the first business meeting on Nov. 26 elected 
Colombian, Ukrainian and Belgian delegates as Chairman and Vice-chairmen re- 
spectively and approved formation of committees. N.Y. 7., Nov. 27, 1945, p. 8; 
D. S. B., Dec. 9, 1945, pp. 938-939. On Dec. 15 voted that headquarters of the 
United Nations should be in the United States. N. Y. T., Dec. 16, 1945, p. 1. 
Prior to adjournment on Dec. 23 voted to set up an Interim Committee to make 
final recommendations to the Assembly on a site for United Nations permanent 
headquarters. N.Y. T., Dec. 24, 1945, p. 6. Excerpts from report of the site 
inspection group of the Interim Committee: N. Y. T., Feb. 5, 1946, p. 4. 


24-January 28, 1946 Iran. United States sent note Nov. 24 to Russia on the situation 
in Iran and proposed withdrawal of Soviet, British and American troops by Jan. 1, 
1946. Text: D. S. B., Dec. 2, 1945, pp. 884, 899; N. Y. 7., Nov. 27, 1945, p. 6. 
A similar note was sent by Great Britain. C.J. E. D., Nov. 26/Dec. 9, 1945, p. 
259. The ‘National Congress of Azerbaijan,’ founded at Tabriz on Nov. 20, 
demanded democratic autonomy Nov. 25 from the Teheran government. WN. Y.T., 
Nov. 26, 1945, pp. 1, 3. Russian note, delivered Nov. 29, refused U. S. proposal. 
Text: N. Y. T., Dec. 9, 1945, p. 38; D. S. B., Dec. 9, 1945, pp. 934-935. On Dec. 
5 Iran made 3d request of Russia to permit its troops to go into Azerbaijan. 
N. Y. T., Dec. 6, 1945, p. 15. Iran appealed Dec. 13 formally to Great Britain, 
Russia and U, 8. to discuss the problem at the Foreign Ministers’ meeting in Mos- 
cow. N.Y. T., Dec. 14, 1945, p. 7; London Times, Dec. 14, 1945, p. 4. Depart- 
ment of State made public Dec. 14 the text of British note to U. 8S. on evacuation 
of troops. N.Y. T., Dec. 15, 1945, p.6. Text: D. S. B., Dec. 16, 1945, p. 946. 
Moscow radio announced Dec. 16 that National Government of Iranian Azerbaijan 
had been established at Tabriz. N.Y. 7., Dec. 17, 1945, pp. 1, 2. The Iranian 
Minister in Washington presented a new note to the U.S. on Dec. 17. N.Y. T., 
Dec. 18, 1945, p. 9. The Tabriz government issued manifesto Dec. 17, dealing 
with land reform, industrial development and establishment of a popular guard. 
Text of manifesto: London Times, Dec. 18, 1945, p. 4. Iranian delegation at 
United Nations meeting in London received instructions Jan. 28th to open direct 
negotiations with Russia. N.Y. 7., Jan. 29, 1946, p. 1. 


26 Great Brirain—Gresce. Signed an air services agreement at Athens. Text: 
Greece No. 1 (1946), Cmd. 6722. 


28 Austria (Provisional Government). The Government, headed by Karl Renner, 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


resigned but was asked to continue in office until formation of a new régime. 
N. Y. T., Nov. 29, 1945, p. 12. 


29 War Crimes. Text of President Truman’s Executive Order 9660, conferring certain 
authority upon the Chief of Counsel in the preparation of charges of war crimes, 
etc.: D. S. B., Dec. 2, 1945, pp. 898-899. 


December, 1945 


3/January 12,1946 LeBANESE REecoGNITION. Was granted by Switzerland on Dec. 3. 
C. 1. E. D., Nov. 25/Dec. 9, 1945, p. 267. Ecuador took the same action Jan. 12. 
N. Y. T., Jan. 13, 1946, p. 20. 


3/January 12, 1946 Syrian Recoenition. Announced by Switzerland on Dec. 3. 
C. I. E. D., Nov. 26/Dec. 9, 1945, p. 267. Ecuador announced recognition on 
Jan. 12. N.Y. T., Jan. 18, 1946, p. 20. 


3-January 30, 1946 Patestine. Arab League announced a boycott on all Jewish-pro- 
duced goods from Palestine, effective Jan. Ist. N. Y. 7., Dec. 4, 1945, p.9. Secre- 
tary Byrnes and British Ambassador exchanged notes at Washington Dec. 10 on 
the establishment of a Joint Anglo-American Committee of Inquiry on Palestine 
and European Jews. Text: D. S. B., Dec. 16, 1945, pp. 958-959. President Tru- 
man named 6 members of the Committee. Sir John E. Singleton was appointed 
chairman of the British delegation. N.Y. T., Dec. 11, 1945, pp. 1,13. Full list of 
members: London Times, Dec. 11, 1945, p. 4. On Dec. 11 the Arab Council re- 
jected codperation with the Committee. N. Y. T., Dec. 12, 1945, p. 11. The 
Committee held hearings in Washington Jan. 7-14, 1946. N.Y. 7., Jan. 8, 1946, 
p. 12 and Jan. 15, p. 9. Kings of Egypt and Saudi Arabia jointly reaffirmed on 
Jan. 16 at Cairo their belief that Palestine should be an Arab country. Text of 
joint communiqué: N. Y. 7., Jan. 17, 1946, p. 10; London Times, Jan. 17, 1946, p. 
4. Arab Higher Committee refused Jan. 22 the British request for immigration of 
1,500 Jews per month. N.Y. T7., Jan. 23, 1946, p.14. The Committee of Inquiry 
held hearings in London from Jan. 25 to Feb. 5. N.Y. T., Jan. 26, 1946, p. 5; 
D.S. B., Feb. 17, 1946, p. 245. Great Britain announced Jan. 30 that immigration 
of 1,500 Jews per month would be resumed. Text of statement: N.Y. 7., Jan. 31, 
1946, pp. 1, 10. 


Great Brirrain—Unitep States. Signed protocol at Bermuda covering exclusive 
telecommunications arrangements. Text: D. S. B., Dec. 16, 1945, pp. 974-975. 


DENMARK—GREAT Britain. Signed agreement in London relating to money and 
property situated in both countries which have been subjected to special measures 
in consequence of enemy occupation of Denmark. Text: G. B. T.S. No. 11 (1945), 
Cmd. 6717. 


Great Britarn—Portucau. Signed two civil aviation agreements at Lisbon. 
London Times, Dec. 8, 1945, p. 4. 


IraLy—Unitep Srates. Reached agreement by exchange of notes at Washington 
regarding economic relations. Text: D. S. B., Dec. 9, 1945, pp. 936-937. 


PortucaL—Unirep Srares. Concluded air-transport agreement at Lisbon. 
D. 8. B., Dec. 9, 1945, p. 941. 


6-18 Great Brirain—Unirep Srates. Signed financial agreement at Washington on 
Dec. 6. Text: D. S. B., Dec. 9, 1945, pp. 907-909; N. Y. 7., Dec. 7, 1945, p. 12; 
Cong. Rec. (daily), Jan. 30, 1946, pp. 604-605; Dept. of State. Commercial Policy 
Ser. No. 80. Partial text: London Times, Dec. 7, 1945, p. 5. Text, together with 
Joint statement regarding settlement for lend-lease, reciprocal aid, etc.: Cmd. 
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6708. The agreement was ratified by the House of Commons on Dec. 13, and by 
the House of Lords on Dec. 18. N.Y. 7'., Dec. 19, 1945, p. 1; London Times, Dec. 
19, 1945, p. 4. Joint statement regarding settlement for lend-lease, etc.: D. S. B., 
Dec. 9, 1945, pp. 910-911; London Times, Dec. 7, 1945, p. 5. Proposals for con- 
sideration by an international conference on trade and employment: G. B. M. S. 
No. 15 (1945), Cmd. 6709; D. S. B., Dec. 9, 1945, pp. 918-929. Analysis of pro- 
posals: pp. 914-918. 


6-27 REPARATION CONFERENCE. Agreed Dec. 6 that the Inter-Allied Reparations Agency 


should be composed of a president, a secretary-general, and two assistants, desig- 
nated by Great Britain, France and United States, and an assembly on which all 
17 nations at the Conference should be represented. The agency will sit in Brus- 
sels. N.Y.T'., Dec. 7, 1945, p.3. The Conference closed Dec. 21 with the recom- 
mendation of an agreement fixing the percentages of total reparations from the 
three western zones of occupation allotted to each of the 17 nations participating. 
Summary of draft agreement: NV. Y. T., Dec. 22, 1945, p. 7. Text of draft agree- 
ment: D. S. B., Jan, 27, 1946, pp. 114-121. Resolutions adopted: pp. 121-124. 
Text of Final Act [with annex]: G. B. M. S. No. 1 (1946), Cmd. 6721; Canada. 
Treaty Ser. 1945, No. 23. Greece announced Dee. 27 its rejection of the award to 
it. N.Y. T., Dec. 28, 1945, p. 3; C. J. E. D., Dec. 20, 1945/Jan. 6, 1946, p. 8. 


7/15 Ca1ina—Unirep States. Secretary Byrnes and President Truman made statements 


on U.S. policy toward China. Text of Byrnes’ statement: D. S. B., Dec. 9, 1945, 
pp. 930-933. Text of President’s statement: N. Y. 7'., Dec. 16, 1945, p.3; D. S. B., 
Dec. 16, 1945, pp. 945-946. 


PERMANENT Court OF ARBITRATION. Colombia named Luis Lopez de Mesa, Jorge 
E. Gaitan and Silvio Villegas as judges. N.Y. T7., Dec. 10, 1945, p. 4. 


9-January 20, 1946 Occupation. Supreme Allied Headquarters ordered 


1] 
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Japanese Government Dec. 9 to take steps to end the feudal system of land tenure, 
to eliminate absentee ownership, etc. London Times, Dec. 10, 1945, p. 2. Gen- 
eral MacArthur issued 2,000-word order abolishing Shintoism as the national 
religion of Japan. N.Y. T., Dec. 16, 1945, p. 1. General MacArthur’s report on 
the occupation was released Jan. 2. Excerpts: N. Y. T., Jan. 3, 1946, pp. 1, 2. 
Summary of the agreement of Jan. 30 between United States and the Australian 
Government, acting on behalf of the British Commonwealth Governments con- 
cerned on the British Commonwealth occupation force in Japan: D. S. B., Feb. 10, 
1946, pp. 220-221. 


CoMBINED Boarps. Joint statement by President Truman, Prime Minister Attlee 
and Prime Minister Mackenzie King announced termination of the Combined 
Production and Resources Board, and the Combined Raw Materials Board by 
Dec. 31, 1945. The Combined Food Board will probably be dissolved on June 
30, 1946. London Times, Dec. 11, 1945, p. 3; D. S. B., Dec. 16, 1945, p. 975. 


ARraB Leacue. Council decided to admit Egypt as a member. C.J. E. D., Dec: 
10/19, 1945, p. 280. 


German Occupation. Department of State issued declaration of its economic 
policy toward Germany for the guidance of U. 8. occupying authorities, and trans- 
mitted it to the other occupying Powers. Text, with Secretary Byrnes’ statement: 
N. Y. T., Dec. 12, 1945, p. 2; D. S. B., Dec. 16, 1945, pp. 960-965. 


12/14" Rene River. Central Commission for the Navigation of the Rhine opened meeting 
Dec. 12 at Strasbourg. Belgium, France, Great Britain, Netherlands, Switzerland 
and the United States participated. D.S.B., Dec. 16, 1945, pp. 957-958. [Desig- 
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nated “‘first post-war meeting;” see, however, above, Nov. 20-25, for earlier meet- 
ing.] Appointed L. I. Merchant to head a technical committee to keep Rhine 
River navigators informed of removal of mines, etc. N.Y. T7'., Dec. 15, 1945, p. 5. 
The next meeting will be at Brussels, Jan. 17-18, 1946. D. 8S. B., Jan. 20, 1946, 
p. 74. 


14 INTERNATIONAL FEDERATION OF TrRaDE Unions. Dissolved at a meeting of its 
general council in London. It came into existence in 1901. London Times, Dec. 


15, 1945, p. 2. 


15/26 Spain. Department of State in Washington acknowledged receipt of a French note 
Dec. 15, proposing tripartite discussions with the British on the question of policy 
toward the Franco régime. WN. Y.T7., Dec. 16, 1945, pp. 1,19. The United States 
and Great Britain announced on Dec. 26, readiness for a 3-nation discussion. 
N.Y. T., Dec. 27, 1945, pp. 1, 8; London Times, Dec. 27, 1945, p. 3. 


16-26 ForeiGN Ministers Meetina (Moscow). Secretary Byrnes, Foreign Commissar 
Molotov and Foreign Secretary Bevin opened meetings at Moscow on Dec. 16. 
London Times, Dec. 17, 1945, p. 4. Issued communiqué on Dec. 24, concerning 
procedure for the preparation of peace treaties. Text: N. Y. 7., Dec. 25, 1945, p. 
12; London Times, Dec. 27, 1945, p. 4. Meetings ended Dec. 26, with the pub- 
lication Dec. 27, of a joint communiqué regarding future peace treaties with former 
enemy countries, the Far Eastern Commission, Korea, China, Rumania, Bulgaria, 
and a United Nations Commission for the control of atomic energy. Text: 
N. Y. T., Dec. 28, 1945, p. 4; D. S. B., Dec. 30, 1945, pp. 1027-1032; London 
Times, Dec. 28, 1945, pp. 4and 3; C.J. E. D., Dec. 20, 1945/Jan. 6, 1946, pp. 22-29. 
Text of Secretary Byrnes’ radio report of Dec. 30: N. Y. T., Dec. 31, 1945, p. 4; 
D.S. B., Dec. 30, 1945, pp. 1033-1036, 1047. Text, with text of joint communiqué: 
Dept. of State. Conference Ser. No. 79. Summary of decisions reached at the 
meeting: Fortnightly Summary of International Events (N. Y.), Jan. 1, 1946, pp. 
44-47. 


17 Frntanp—Unitep States. Finland made payment of $258,054.74 on its World 
WarlI debt. N.Y. T., Dec. 18, 1945, p. 18. 


20 ANGLO-AMERICAN CARIBBEAN CoMMISSION. Announcement was made in Washing- 
ton of French and Dutch acceptance of invitation to jointhe Commission. N.Y.T., 
Dec. 21, 1945, p. 2; D. S. B., Dec. 23, 1945, p. 1023. 


20 Austria. Parliament chose Karl Renner as President of the second republic. 
N. Y. T., Dec. 21, 1945, p. 8. 


20/January 26, 1946 Eaypr—Great Britain. Exchanged notes in London concerning 
revision of the 1936 treaty and looking to the independence of Egypt. Texts: 
London Times, Jan. 31, 1946, p. 3. Excerpts: N. Y. T., Jan. 31, 1946, p. 10. 


21 Canapa—Great Britain. Signed air services agreement at Hamilton, Bermuda. 
N. Y. T., Dec. 22, 1945, p. 7. 


22/23 Ecypt—Great Britain. Text of correspondence exchanged at Cairo concerning 
the prolongation of existing arrangements regarding Egyptian foreign exchange 
requirements: Egypt No. 1 (1946), Cmd. 6720. 


22-February 6, 1946 Tyrrot. Austrian Government issued statement pointing out that in 
requesting the return of South Tyrol it was not claiming Trentino from Italy. 
Excerpts: N. Y. T., Dec. 23, 1945, p. 11. Extracts from Chancellor’s (Dr. Figl) 
address to Parliament: London Times, Dec. 22, 1945, p. 4. The Chancellor pro- 
posed Jan. 25 that Italy keep its Tyrolean investments, even if a new treaty should 
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cede the area to Austria. WN. Y. 7., Jan. 26, 1946, p. 8. The Italian Government 
presented note to American, British, French Ambassadors in Rome, pressing its 
claim to a section of the South Tyrol. N. Y. T., Feb. 5, 1946, p. 8. Italian 
Premier reiterated claims and opposed all plebiscites. N.Y. T., Feb. 7, 1946, p. 6. 


24 GrermMany—Houneary. Hungarian Government issued decree expelling all German- 
speaking residents from Hungary. C.J. E. D., Dec. 20, 1945/Jan. 6, 1946, p. 9. 


27-January 31,1946 Cxrina. Kuomintang and Communist representatives met in Chung- 
king in effort to halt civil strife. The chief Communist delegate submitted written 
proposals. N. Y. 7T., Dec. 28, 1945, pp. 1, 6. Generalissimo Chiang Kai-shek 
proposed that one member of his Government and one from the Communist group 
confer with U. 8. General George C. Marshall on procedures for ending hostilities. 
N.Y.T., Jan. 1, 1946, pp. 1, 12. Cessation of hostilities was ordered Jan. 9 by the 
Government and Yenan régime. London Times, Jan. 10, 1946, p. 4; N. Y. T., 
Jan. 10, 1946, p. 1. Text of Chinese announcement: N. Y. T., Jan. 11, 1946, p. 
10. The Chinese Armistice Commission announced Jan. 28 fighting had ceased in 
four northern provinces. WN. Y. T., Jan. 29, 1946, p. 11. The conference to ar- 
range for a coalition government met Jan. 10-31, with General Marshall as adviser. 
London Times, Feb. 1, 1946, p. 4; N. Y. T., Feb. 1, 1946, pp. 1, 3. 


28/29 FrancE—UniTEp SratEs. Effected aviation agreement by exchange of notes 
Dec. 28/29 in Paris. Text: D. S. B., Dec. 30, 1945, pp. 1059-1060. 


29 France—Soviet Russia. Signed 5-year trade agreement on a most-favored-nation 
basis. London Times, Dec. 31, 1945, p.3; N. Y. T., Jan. 3, 1946, p. 8; Jan. 4, p. 11. 


31 TrusTEEsHIP. Speaking in London, Prime Minister Peter Frazer of New Zealand 
made formal offer, placing Samoa under United Nations trusteeship. WN. Y. T., 
Jan. 1, 1946, p. 3. 


31/January 14, 1946 Poxanp (National Unity)—Sovier Russia. Moscow radio stated 
Polish National Council had ratified the treaty of Aug. 16, 1945, establishing their 
common frontier. N. Y. T., Jan. 1, 1946, p. 15. Russia ratified on Jan. 14. 
N. Y. T., Jan. 15, 1946, p. 8; C. J. E. D., Jan. 7/20, 1946, p. 48. 


January, 1946 
1 Japan. In an imperial rescript Emperor Hirohito disclaimed divinity. N. Y. T., 
Jan. 1, 1946, p. 1. Texts of rescript and General MacArthur’s message: p. 15. 


1/10 Great Brirrarn—Siam. Signed peace treaty Jan. 1 at Singapore, by which Siam 
agreed to conform to international control of rice distribution, and to joint interna- 
tional tin and rubber agreements of the United Nations. Text: Cong. Rec. (daily), 
Feb. 8, 1946, pp. 1153-1154; N. Y. T., Jan. 2, 1946, p. 4. Summary: London 
Times, Jan. 2, 1946, p. 3; C. J. E. D., Dec. 20, 1945/Jan. 6, 1946, pp. 31-32. An- 
nouncement was made Jan. 10 of resumption of diplomatic relations. N. Y. T., 
Jan. 11, 1946, p. 9; London Times, Jan. 11, 1946, p. 3. 


Potanp (National Unity)—Yuacostavia. Signed an agreement at Belgrade for 
repatriation within six months of 25,000 Poles who first settled near Banja Luka 
and Prijedor sixty years ago. N.Y. T7’., Jan. 4, 1946, p. 3. 


2-13 Peace Treaties. French Cabinet approved a note to the Allies asking further 
information on the peace treaty proposals drawn up by the Foreign Ministers at 
Moscow, Dec. 16-26. N.Y. 7., Jan. 3, 1946, p. 8. The note was handed to the 
U. 8. Ambassador in Paris for relay to Great Britain, Russia and the United States 
on Jan. 3. London Times, Jan. 4, 1946, p.4. Secretary Byrnes’ note of Jan. 13 to 
France gave assurances in the name of the three countries that the views of the 
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small nations would be considered when the final peace treaties are drafted after a 
proposed conference in Paris in the spring of 1946. Text of note: N. Y. T., Jan. 
19, 1946, p. 6; D. S. B., Jan. 27, 1946, pp. 112-118. 


ALIEN Enemies. Announcement of U. 8. memorandum to twelve American Re- 
publics regarding disposition of cases of enemy aliens now in the United States, 
being persons deported for security reasons by these American Republics. Text of 
memorandum: D. S. B., Jan. 6-13, 1946, pp. 33-34. 


CzECHOSLOVAKIA—UNITED Srates. Signed air transport agreement at Prague. 
D. 8S. B., Jan. 20, 1946, p. 83. 


5/24 S1am—Unirtep Srates. Resumed diplomatic relations on Jan. 5. N. Y. T., Jan. 
6, 1946, p. 28; D. S. B., Jan. 6-13, 1946, p. 5. Acting Secretary of State Acheson 
announced Jan. 24 that Siam had agreed to recognize the treaties and other in- 
ternational agreements in force between the two countries before the war, including 
the commercial treaty of 1937, extradition treaty of 1922 and the 1925 agreement 
for waiver of passport and visa fees. N.Y. T’., Jan. 25, 1946, p. 10; D. S. B., Feb. 
3, 1946, p. 178. 


AMERICAN ReEpusBLics. Announcement was made in Washington of an Ecuadorian 
proposal for the creation of a permanent commission of conciliation and investiga- 
tion to consider disputes arising in the Western Hemisphere. JN. Y. T., Jan. 7, 1946, 
p. 7. 


Coat. Signature on Jan. 4 was announced in London of an agreement for the estab- 
lishment of the European Coal Organization, with headquarters in London, to 
operate for one year. * Signatories: U. S., Great Britain, Belgium, France, Nether- 
lands, Luxembourg, Norway, Denmark, Greece and Turkey. WN. Y. T., Jan. 7, 
1946, p. 6; London Times, Jan. 7, 1946, p. 8. Text: G. B. M. S. No. 1 (1946), 
Cmd. 6732. 


AvsTRIAN Recoenition. Granted by the United States, Great Britain, Russia and 
France. N.Y. T., Jan. 8, 1946, p. 8; D. S. B., Jan. 20, 1946, p. 81. Text of 
British statement: London Times, Jan. 8, 1946, p. 4. 


TANGIER. France and Great Britain exchanged ratifications in Paris of the agree- 
ment for the reéstablishment of the international administration of Tangier, signed 
Aug. 31, 1945. London Times, Jan. 8, 1946, p. 4; C. J. E. D., Jan. 7/20, 1946, p. 
37. 


7/24 Atomic Enercy. A Committee on Atomic Energy was set up Jan. 7 by the Depart- 
ment of State, under the chairmanship of Dean Acheson. Members and con- 
sultants: D. S. B., Feb. 3, 1946, p. 177. Text of Secretary Byrnes’ statement on 
resolution adopted at the Foreign Ministers’ meeting in Moscow: D. S. B., Jan. 20, 
1946, p. 58; N. Y. 7., Jan. 8, 1946, p. 6. Secretary Byrnes made statement on 
control of atomic energy at the Jan. 24 session of the United Nations General 
Assembly. Text: D. S. B., Feb. 3, 1946, p. 146. 


8/9 Korean Occupation. American and Soviet Commanding Generals exchanged 
notes regarding conference of Russian and American representatives to discuss 
problems arising from the occupation. Texts: D. S. B., Jan. 27, 1946, pp. 111-112. 


10 Iraty—Spain. Signed treaty of commerce in Rome. London Times, Jan. 11, 1946, 
p. 3; C. I. E. D., Jan. 7/20, 1946, p. 42. 


10-February 15 Unrrep Nations. General Assembly. First session opened in London 
on Jan. 10, and elected as President Henri Spaak of Belgium. N. Y. T., Jan. 11, 
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1946, p.1. U.S. delegation and staff: D. S. B., Dec. 30, 1945, p. 1056. On Jan. 
12 it elected as non-permanent members of the Security Council, Brazil, Poland 
and Australia for two years; Mexico, Egypt and The Netherlands for one year; 
also elected seventeen of the eighteen members of the Economic and Social Council. 
List: N. Y. T., Jan. 13, 1946, p. 1; London Times, Jan. 14, 1946, p. 3. On Jan. 14 
New Zealand withdrew its candidacy and the final place on the Security Council 
was given to Yugoslavia. N.Y. 7., Jan. 15, 1946, p. 6; London Times, Jan. 15, 
1946, p.3. On Jan. 14 Secretary Byrnes pledged U. S. codperation for world peace 
and urged adoption of the resolution proposed by the United Kingdom, China, 
Russia, France, Canada and the U. 8., concerning control of atomic energy. Text 
of address: N. Y. T., Jan. 15, 1946, p. 6; U. N. A. J., Jan. 15, 1946, pp. 103-106; 
London Times, Jan. 15, 1946, p.4. On Jan. 18 Russian delegate Gromyko spoke on 
the importance of coéperation and against revision of the Charter. Text of ad- 
dress: N. Y. T., Jan. 19, 1946, p. 8; U. N. A. J., Jan. 19, 1946, pp. 204-207. The 
Lebanese delegate on Jan. 19 urged withdrawal of British and French troops from 
Syria and Lebanon. N. Y. T., Jan. 20, 1946, p.1. Text of address: U. N. A. J., 
Jan. 21, 1946, pp. 260-262. Adopted Jan. 24 a resolution calling for the establish- 
ment of a commission to study the control of atomic energy. London Times, Jan. 
25, 1946, p. 3; N. Y. 7., Jan. 26, 1946, p. 1. Text of resolution: p. 3; U. N. A. J., 
Jan. 25, 1946, pp. 291-292; D. S. B., Feb. 10, 1946, p. 198. Approved terms of 
appointment of the Secretary General. N.Y. 7., Jan. 26, 1946, p.3. On Jan. 29 
adopted the report of the Social, Humanitarian and Cultural Committee, calling 
on the United Nations to continue the League of Nations’ work for the control of 
drugs. London Times, Jan. 30, 1946, p. 3; U. N. A. J., Jan. 30, 1946, p. 355. 
Ratified the appointment of Trygve Lie as Secretary General. N.Y. T., Feb. 2, 
1946, p. 3; London Times, Feb. 2, 1946, p. 4. He took office Feb. 2. N. Y. T., 
Feb. 3, 1946, p. 3. Voted on Feb. 12 for an investigation of the European refugee 
problem. WN. Y. 7., Feb. 13, 1946, p. 1. On Feb. 13 Cuba presented a draft 
declaration on human rights. N. Y. T., Feb. 14, 1946, p. 6. Summary: C. S. 
Monitor, Feb. 14, 1946, p. 2. Approved the Fairfield (Conn.)-Westchester (N. Y.) 
area for the permanent site and New York City for an interim location on Feb. 14. 
N.Y. T., Feb. 15, 1946, p. 1. Adjourned Feb. 15 until Sept. 3, when it will recon- 
vene in New York. WN. Y. 7., Feb. 15, 1946, pp. 1, 2. Member countries: p. 2. 
[Report of U. 8. Delegation gives Feb. 14 as closing date. Text of report: Dept. 
of State. Conf. Ser., No. 82.] Officers and members of committees: C. S. Mon- 
itor, Feb. 19, 1946, p. 9. Report by Sen. Arthur Vandenberg to the Senate: 
Cong. Rec. (daily) Feb. 27, 1946, pp. 1726-1729; N. Y. T., Feb. 28, 1946, p. 4. 


ALBANIA. Constituent Assembly voted for a republican form of government. 
N. Y. T., Jan. 12, 1946, p. 4; London Times, Jan. 12, 1946, p. 3. 


Harti. President Elie Lescot was forced to resign. A three-member military junta 
assumed power. WN. Y. T., Jan. 12, 1946, p. 1. 


GrEEcE—UniTeEp States. American Ambassador presented note to Greek Foreign 
Office informing the Greek authorities of the approval by the Export-Import Bank 
of a $25,000,000 loan to the Greek Government. Text: D. S. B., Jan. 20, 1946, 
pp. 78-79. 


Great Brirain—Unitep Srartes. Issued joint policy statement, setting forth 
recommendations affecting economic development of territorial and colonial pos- 
sessions in the Caribbean area. WN. Y. T., Jan. 17, 1946, p. 8. 


14/16 Great Brirain—GuatTemaLa. Great Britain invited Guatemala to bring the dis- 
pute over British Honduras (Belize) before the International Court of Justice to be 
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created by the United Nations. London Times, Jan. 15, 1946, p. 4; C. J. #. D., 
Jan. 7/20, 1946, p. 39. Announcement was made Jan. 16 of Guatemala’s ac- 
ceptance of the proposal. N. Y. T., Jan. 17, 1946, p. 8. 


14/19 Reparations (German). Pursuant to the Reparation Conference held in Paris, 
Nov. 9-Dec. 21, 1945, representatives of 7 countries participating met in Paris and 
signed an agreement on reparation from Germany, on the establishment of an 
Inter-Allied Reparation Agency and on the restitution of monetary gold. Text: 
D. 8S. B., Jan. 27, 1946, pp. 114-121. Sir Desmond Morton was appointed Jan. 19 
as United Kingdom delegate to the Agency. London Times, Jan. 19, 1946, p. 4. 


15-February 11 Great Brirarin—Unitep Sratss. U. S. delegation to the Civil Aviation 
Conference which opened in Bermuda Jan. 15: D. S. B., Jan. 20, 1946, p. 75. 
Signed Final Act, an Air Transport Agreement, and a document entitled Heads 
of an agreement for use by civil aircraft of naval and air bases in areas leased to the 
Government of the United States of America under an agreement with the Gov- 
ernment of the United Kingdom, dated March 27, 1941. Text of documents: 
Cong. Rec. (daily), Feb. 18, 1946, Appendix, pp. A847-A855. Text of joint press 
reiease: N. Y. T., Feb. 12, 1946, p. 4. Summary of Air Transport Agreement: 
London Times, Feb. 12, 1946, p. 4. 


15-February 18 INTERNATIONAL MILITARY TRIBUNAL (Far East). Sir William Webb of 
Australia was named a member. London Times, Jan. 16, 1946, p. 3. General 
MacArthur issued order Jan. 19 establishing an international military tribunal for 
the Far East, and made public a charter under which the tribunal will work. 
Tokyo will be the permanent seat. Members will total not fewer than five, nor 
more than nine, and will be appointed by the Supreme Allied Command from names 
submitted by Allied signatories to the surrender document. WN. Y. T., Jan. 19, 
1946, p. 5, and Jan. 20, p. 17. Announcement was made Jan. 25 that all nine 
nations signatory to the Japanese surrender had agreed to participate in the Tribu- 
nal. N.Y. T., Jan. 25, 1946, p. 8. On Feb. 18 General MacArthur announced 
that Sir William Webb would head the 9-member Tribunal. Sessions are to open 
about April 15. WN. Y. 7., Feb. 19, 1946, p. 12. 


17-February 16 UniTrep Nations. Security Council. Held first meeting in London and 
elected N. J. O. Makin of Australia as president on Jan. 17. List of members: 
N.Y. T., Jan. 18, 1946, p. 10. On Jan. 19 Iran formally charged Russia with inter- 
fering in its internal affairs and asked the Council to investigate and make recom- 
mendations. Text of letter: N. Y. T., Jan. 20, 1946, p. 1; U. N. S.C. J., Jan 24, 
1946, p. 13. Russia and the Soviet Ukraine on Jan. 21 asked the Council to put an 
end to British military actions in Greece and Java. N.Y. T7., Jan. 22, 1946, p. 1. 
Texts of letters: p. 4; U. N. S. C. J., Jan. 24, 1946, pp. 14-15. On Feb. 6 Mr. 
Vishinsky agreed not to press his charge that British troops in Greece constituted 
a threat to world peace and withdrew his demand that the Council recommend 
their withdrawal. N. Y. T., Feb. 7, 1946, pp. 1, 11. On Feb. 7 the Ukrainian 
delegate asked the Council to investigate the Indonesian situation. N. Y. T., 
Feb. 8, 1946, p. 1. The Council turned down this proposal on Feb. 18. N.Y. T., 
Feb. 14, 1946, pp. 1,6. On Feb. 15 Russia joined in the Syrian-Lebanese demand 
for withdrawal of foreign troops from the latter two countries. N.Y. T., Feb. 16, 
1946, pp. 1,5. On Feb. 16 the United States proposed that Britain, France, Syria 
and Lebanon undertake negotiations for the removal of these troops. This pro- 
posal was vetoed by Russia. The Council adjourned after agreeing to meet in 
New York about April Ist. N.Y. T., Feb. 17, 1946, pp. 1, 27. 


18 Huncary—Unitep States. Diplomatic relations were resumed when Aladér 
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Szegedy-Maszak presented letters of credence as Minister at Washington. 
D. 8S. B., Jan. 27, 1946, p. 132. 


Iraty—UnitTep States. Thirty-year credit plan under which Italy will pay for its 
purchases of surplus war matcrial was made known. Part of the payment may be 
elected by the United States in the form of support for an extended cultural rela- 
tions program. WN. Y. T., Jan. 19, 1946, p. 6. 


JAPANESE Property. Transfer of Japanese property in the Territory of Hawaii to 
the United States was effected by means of a protocol signed in Washington by 
agents of the U. S. and the Swedish Government, the latter having acted as custo- 
dian of the property from the outbreak of the war. D.S. B., Jan. 27, 1946, p. 131. 


TRANSJORDAN. British High Commissioner for Palestine and Transjordan com- 
municated to the Emir Abdullah the British Government’s decision to establish 
his country as a sovereign independent state. London Times, Jan. 19, 1946, p. 4. 


18-February 1 Councit oF ForeiGN Ministers. Deputies of the Foreign Ministers 
opened meetings Jan. 18 in London, and disposed of procedural matters, prepara- 
tory to the work of drafting the peace treaty with Italy. London Times, Jan. 20, 
1946, p. 4; N. Y. T., Jan. 20, 1946, p. 29. On Jan. 21 Italy entered a plea to 
administer its colonies. N.Y. 7., Jan. 22, 1946, p.4. France made known Feb. 1 
its insistence that the region of Briga and Tenda on the Italian frontier should be 
turned over to France. N.Y. 7., Feb. 2, 1946, pp. 1, 4. 


19 Rumania. Announcement was made that the Rumanian Armistice Commission, 
serving as liaison between the people and the Allied Control Commission, had been 
abolished. WN. Y. 7., Jan. 20, 1946, p. 32. 


19/February 6 TrustTeesHip. Foreign Minister Bidault of France stated in the General 
Assembly of the United Nations on Jan. 19 that his Government was ready to 
study terms by which arrangements could be defined for placing the mandates of 
Cameroons and Togoland under United Nations trusteeship. London Times, 
Jan, 21, 1946, p. 3. The French Cabinet authorized the Foreign Minister to 
negotiate an agreement placing the mandates under United Nations trusteeship. 
N. Y. T., Feb. 7, 1946, p. 10. 


20 Be.crum. King Leopold expressed desire that the new Parliament about to be 
elected should pass a law providing for a plebiscite on the question of his return. 
N. Y. T., Jan. 21, 1946, pp. 1, 2; London Times, Jan. 21, 1946, p. 4. 


20 Crina—France. Settled the case of Francois Carcopino, thus paving the way for 
an agreement banning extraterritoriality. N.Y. T7., Jan. 21, 1946, p. 8. 


21/22 Austrian Occupation. John G. Erhardt was appointed on Jan. 21 the U. 8. politi- 
cal representative to the Austrian Government—also to serve simultaneously as 
political adviser to General Clark, U. S. member of the Allied Council until such 
time as a 4-Power agreement is concluded to modify the present control machinery. 
D. S. B., Feb. 3, 1946, p. 177. On Jan. 22 the Council agreed to permit a free ex- 
change of surplus goods and services between the various zones. Commanders 
also agreed to ask their Governments to authorize them to make regulations to 
permit resumption of navigation on the Danube. N. Y. T., Jan. 23, 1946, p. 12. 


22. German Navy, Text of Anglo-Soviet-American communiqué on the disposal of the 
German Navy: D. S. B., Feb. 3, 1946, p. 173. 


23. Iraty—Yvueostavia. Announcement was made that disputed frontiers would be 
examined by a commission composed of British, American, Russian and French 
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deputies of the Foreign Ministers, now preparing a draft peace treaty with Italy. 
London Times, Jan. 23, 1946, p. 4. 


23-February 18 Untrep Nations. Economic and Social Council. 18-member Council 
held first meeting in London Jan. 23. Sir H. Ramaswami Mudaliar of India was 
elected president. N.Y. T., Jan. 24, 1946, p. 5; London Times, Jan. 24, 1946, p. 4. 
Members: N. Y. 7T., Feb. 15, 1946, p. 2. Session adjourned Feb. 18 until May 25 in 
New York. WN. Y. T., Feb. 19, 1946, p. 4; London Times, Feb. 19, 1946, p. 3. 


Cuina—Siam. Signed treaty of amity, providing for the establishment of diplomatic 
relations and protection of the nationals of either country in territory of the other. 
N.Y. T., Jan. 24, 1946, p. 4. 


Great Brirarin—GREEcE. Announced conclusion of negotiations on the economic, 
financial and currency situation in Greece. London Times, Jan. 25, 1946, p. 4. 
Summary of agreement: Jan. 26, p. 4. 


GreEcE—Unitep States. Announcement was made of exchange of notes Jan. 2 
and 11 in which Greece promised to follow liberal economic policies. N. Y. 7., 
Jan. 26, 1946, p. 4. Texts: D. S. B., Feb. 3, 1946, pp. 175-176. 


Bretron Woops AGREEMENTS. List of members of the International Monetary 
Fund and the International Bank for Reconstruction, and countries invited to send 
observers: D. S. B., Feb. 10, 1946, p. 219. 


28 SpaInN—SweEpDEN. Announced signature of a commercial agreement. N. Y. 7., 
Jan. 29, 1946, p. 6. 


29 Jews In Austria. Chancellor Fig! and Foreign Minister Gruber gave assurances 
that Jews would regain their property. N.Y. 7., Jan. 30, 1946, p. 7. 


31 Brazit. General Eurico Gaspar Dutra was inaugurated as President. N. Y. 7., 
_ Feb. 1, 1946, p. 1. 


February, 1946 
1 Beitcrom—Unirep Srates. Exchanged notes at Brussels, reciprocally granting 
interim air rights. D. S. B., Feb. 17, 1946, p. 263. 


1/4 Huncary. Hungary was proclaimed a republic on Feb. 1, and Premier Zoltan Tildy 
was sworn in as President. N.Y. 7., Feb. 2, 1946, p. 4; C. J. E. D., Jan. 21/Feb. 
3, 1946, p. 66. The National Assembly elected Ferenc Nagy Premier on Feb. 4. 
N.Y. T., Feb. 5, 1946, p. 7. 


Fintanp—France. Signed one-year commercial accord, accompanied by an accord 
on terms of payment. N.Y. 7., Feb. 5, 1946, p. 3. 


4°3¥ War Cries. Supreme Court of the United States decided that the military com- 
mission trying General Yamashita had proceeded legally. N.Y. 7., Feb. 5, 1946, 
pp. 1, 12. 


Eoypt—Great Britain—Unitep States. Announcement was made in Cairo that 
Egyptian notes had formally inquired when troop withdrawals would be made. 
Both replies indicated that departures would depend on disposal of surplus prop- 
erty. N.Y. T., Feb. 6, 1946, p. 12. 


RuMANIAN Recoenition. Announcement was made of recognition by Great Britain 
and the United States of the government headed by Dr. Petru Groza. N. Y. T., 
Feb. 6, 1946, pp. 1, 10; London Times, Feb. 6, 1946, p. 3. The U. S. Political 
Representative in Rumania transmitted a note to the President of the Rumanian 
Council of Ministers, stating that on the basis of requirements agreed to by Dr. 
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Groza and the Commission, set up in accordance with decisions of the Foreign 
Ministers meeting at Moscow, composed of A. Y. Vishinsky, W. A. Harriman and 
Sir A. Clark Kerr, the U. S. is prepared to recognize the government of Rumania. 
Text: D. S. B., Feb. 17, 1946, p. 256. 


INTERNATIONAL BANK FOR RECONSTRUCTION & DEVELOPMENT. Fred M. Vinson 
and William L. Clayton were confirmed by the Senate as U. 8S. Governor and Alter- 
nate Governor of the Bank for 5-year terms, and Emilio G. Collado as U.S. Execu- 
tive Director of the Bank for a 2-year term. D.S. B., Feb. 17, 1946, p. 262. 


INTERNATIONAL MonetTARY Funp. Fred M. Vinson and William L. Clayton were 
confirmed by the Senate as U. S. Governor and Alternate Governor of the Fund for 
5-year terms, and Harry D. White as U. S. Executive Director for a term of two 
years. D.S. B., Feb. 17, 1946, p. 262. 


INTERNATIONAL Court oF Justice. Fifteen judges were elected by the United 
Nations Assembly and Security Council on Feb. 6. Personnel: N. Y. 7., Feb. 7, 
1946, p. 8. On Feb. 9 at the drawing to determine Court terms, the judges from 
United States, Russia, Mexico, Norway and Belgium received 6-year terms. 9- 
year terms went to France, United Kingdom, Brazil, Chile and El Salvador, while 
the 3-year terms were awarded to Canada, Yugoslavia, Poland, Egypt and China. 
N.Y. T., Feb. 10, 1946, p. 24. Personnel: NV. Y. 7., Feb. 15, 1946, p. 2. 


Mexican Or. British Foreign Office announced signature of agreement in Mexico 
City by Mexican, Dutch and British Governments, providing means for determin- 
ing compensation to Dutch and British subjects for oil properties expropriated by 
Mexico in 1938. N.Y. 7., Feb. 8, 1946, p. 6; London Times, Feb. 8, 1946, p. 4. 


InponEsIA. Acting Governor General in the Netherlands East Indies announced 
Dutch offer of a new status: a commonwealth with the right of self-determination of 
full freedom, or partnership within the kingdom. Text of announcement: N.Y. 7., 
Feb. 11, 1946, p. 2; London Times, Feb. 11, 1946, p. 4. 


AusTRIAN OccupaTION. Unable to reach agreement on Russian claims to German 
assets in Austria the Allied Council for Austria referred the question to the United 
States, Great Britain and France for decision. N.Y. 7., Feb. 12, 1946, p. 12. 


TurKEY—UNITED States. Signed air transport agreement at Ankara. N. Y. T., 
Feb. 16, 1946, p. 26. 


12/16 ARGENTINA—UNITED States. United States issued Blue Book charging that Ger- 
mans were using Argentina as a base for building a new Nazi régime. Documents 
captured in Germany were the basis for the charges. WN. Y. 7'., Feb. 13, 1946, pp. 
1, 17. Text: Dept. of State. Inter-American Series No. 29. Foreign Minister 
Cook’s statement of Feb. 16 declared the Blue Book violated U. 8. pledge of non- 
interference. N.Y. T7., Feb. 17, 1946, p. 1. 


GERMAN Property. Spanish Government’s ‘‘note verbale” recognized the Allied 
Control Council for Germany as the successor of the German Government, thus 
facilitating the work of searching out and sequestrating German hidden assets. 
N.Y. T., Feb. 14, 1946, p. 15. 


ALBANIA. Belgrade radio reported that the Albanian Government had ordered ex- 
propriation of all foreign-owned companies and businesses in Albania. WN. Y. T., 
Feb. 15, 1946, p. 8. 


CaMBODIA—FRENCH INDO-CuHinA. King of Cambodia and High Commissioner of 
French Indo-China signed pact granting autonomy of administration to the 
French colony of Cambodia. N. Y. T., Feb. 15, 1946, p. 2. 


— 
— 
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MULTIPARTITE CONVENTIONS 


Arr SERVICES TRANSIT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 
Nicaragua. Dec. 28, 1945. D.S.B., Feb. 3, 1946, p. 171. 
Arr TRANSPORT AGREEMENT. Chicago, Dec. 7, 1944. 
Acceptance: 
Nicaragua. Dec. 28, 1945. D.S. B., Feb. 3, 1946, p. 171. 
AvIATION. Interim Agreement. Chicago, Dec. 7, 1944. 
Acceptance: 
Nicaragua. Dec. 28, 1945. D.S. B., Feb. 3, 1946, p. 171. 


AvIATION CONVENTION. Chicago, Dec. 7, 1944. 
Ratifications deposited: 
Nicaragua. Dec. 28, 1945. 
Paraguay. Jan. 21, 1946. D.S. B., Feb. 3, 1946, p. 171. 
Poland. N. Y. T., Jan. 24, 1946, p. 4. 
Turkey. Dec. 20, 1945. D.S. B., Feb. 3, 1946, p. 171. 


INDUSTRIAL Property. London, June 2, 1934. 
Adherence: 
Luxembourg (effective Dec. 30, 1945). D.S. B., Jan. 20, 1946, p. 61. 


INTER-AMERICAN INDIAN INSTITUTE. Mexico City, Nov. 29, 1940. 
Adherence deposited : 
Guatemala. Oct. 30, 1945. D.S. B., Jan. 20, 1946, p. 83. 
Rap1o Communications Recuiations. Additional Protocol, Cairo, April 8, 1938. 
Adherence: 
Luxembourg. June 13, 1945. D.S. B., Dec. 23, 1945, p. 999. 


Rapio CoMMUNICATIONS REGULATIONS AND Protocot. Revision, Cairo, April 8, 1938. 
Adherence: 
Luxembourg. June 13, 1945. D.S. B., Dec. 23, 1945, p. 999. 


Sanrrary CONVENTION. Paris, June 21, 1926. Amendment, Washington, Jan. 5, 1945. 
Application to: 
Certain British colonies and territories. Sept. 20,1945. D.S. B., Jan. 6-13, 1946, pp. 
40-42. 
Ratification deposited: 
Canada. Nov. 20, 1945, D.S. B., Jan. 6-13, 1946, p. 40. 
SANITARY CONVENTION FOR Arr NavicaTion. The Hague, April 12, 1933. 
Acceptance deposited: 
On behalf of certain British colonies and territories. Sept. 10,1945. D.S. B., Jan. 20, 
1946, p. 81. 


SaniTaRy CONVENTION FOR AIR NaviGaTion. The Hague, April 12, 1933. Amendment, 
Washington, Jan. 5, 1945. 
Application to: 
Certain British colonies and territories. Sept. 20, 1945. D. S. B., Jan. 6-13, 1946, 
pp. 40-42. 
Ratification deposited : 
Canada. Nov. 20, 1945. D.S. B., Jan. 6-13, 1946, p. 40. 
TELECOMMUNICATIONS. Bermuda, Dec. 4, 1945. 
Signatures: 
United States, United Kingdom, Canada, Australia, New Zealand, South Africa, India, 
Southern Rhodesia. 
Text: D. S. B., Dec. 16, 1945, pp. 971-973. 
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TELEGRAPH REGULATIONS AND Prorocou. Cairo, April 4, 1938. 
Adherence: 
Luxembourg. June 13, 1945. D.S. B., Dec. 23, 1945, p. 999. 
TELEPHONE REGULATIONS AND Protocou. Cairo, April 4, 1938. 
Adherence: 

Luxembourg. June 13, 1945. D.S. B., Dec. 23, 1945, p. 999. 

UNITED Nations BANK FOR RECONSTRUCTION & DEVELOPMENT. Washington, Dec. 27, 

1945. 

Signatures: List through Dec. 31, 1945. D.S. B., Jan. 6-13, 1946, p. 36. 
UNITED Nations CHARTER. San Francisco, June 26, 1945. 

Ratifications deposited: List as of Dec. 30, 1945. D.S. B., Dec. 30, 1945, pp. 1057-1058. 
Unitep Nations Monetary Funp. Washington, Dec. 27, 1945. 

Signatures: List through Dec. 31, 1945. D.S. B., Jan. 6-13, 1946, p. 36. 
War Crimes. London, August 8, 1945. 

Accessions: 

Australia, Belgium, Czechoslovakia, Denmark, Ethiopia, Greece, Haiti, Honduras, 
Luxembourg, Netherlands, New Zealand, Norway, Panama, Poland, Venezuela and 
Yugoslavia. D. 8S. B., Feb. 17, 1946, p. 261. 

Dororuy R. Dart 


JUDICIAL DECISIONS 
in re YAMASHITA 


SUPREME COURT OF THE UNITED STATES* 
[February 4, 1946.] 


Belligerent may establish tribunals for trial of members of enemy forces for violation of 
the laws of war; such tribunal may be created and function after close of hostilities; the 
law of war imposes responsibility on commanding officers to take all possible and appropriate 
measures to prevent violations by troops under their command; such Military Tribunals are 
not bound by Constitutional requirement for due process in domestic sense of the term. 


Mr. Chief Justice Stone delivered the opinion of the Court. 


No. 61 Miscellaneous is an application for leave to file a petition for writs 
of habeas corpus and prohibition in this Court. No. 672 is a petition for cer- 
tiorari to review an order of the Supreme Court of the Commonwealth of the 
Philippines (28 U.S.C. § 349), denying petitioner’s application to that court 
for writs of habeas corpus and prohibition. As both applications raise sub- 
stantially like questions, and because of the importance and novelty of some 
of those presented, we set the two applications down for oral argument as one 
case. 

From the petitions and supporting papers it appears that prior to Septem- 
ber 3, 1945, petitioner was the Commanding General of the Fourteenth Army 
Group of the Imperial Japanese Army in the Philippine Islands. On that 
date he surrendered to and became a prisoner of war of the United States 
Army Forces in Baguio, Philippine Islands. On September 25th, by order 
of respondent, Lieutenant General Wilhelm D. Styer, Commanding General 
of the United States Army Forces, Western Pacific, which command embraces 
the Philippine Islands, petitioner was served with a charge prepared by the 
Judge Advocate General’s Department of the Army, purporting to charge 
petitioner with a violation of the law of war. On October 8, 1945, petitioner, 
after pleading not guilty to the charge, was held for trial before a military 
commission of five Army officers appointed by order of General Styer. The 
order appointed six Army officers, all lawyers, as defense counsel. Through- 
out the proceedings which followed, including those before this Court, de- 
fense counsel have demonstrated their professional skill and resourcefulness 
and their proper zeal for the defense with which they were charged. 

On the same date a bill of particulars was filed by the prosecution, and the 
commission heard a motion made in petitioner’s behalf to dismiss the charge 
on the ground that it failed to state a violation of the law of war. On Octo- 
ber 29th the commission was reconvened, a supplemental bill of particulars 
was filed, and the motion to dismiss was denied. The trial then proceeded 
until its conclusion on December 7, 1945, the commission hearing two hun- 
dred and eighty-six witnesses, who gave over three thousand pages of testi- 
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mony. On that date petitioner was found guilty of the offense as charged 
and sentenced to death by hanging. 

The petitions for habeas corpus set up that the detention of petitioner for 
the purpose of the trial was unlawful for reasons which are now urged as 
showing that the military commission was without lawful authority or juris- 
diction to place petitioner on trial, as follows: 

(a) That the military commission which tried and convicted petitioner 
was not lawfully created, and that no military commission to try petitioner 
for violations of the law of war could lawfully be convened after the cessation 
of hostilities between the armed forces of the United States and Japan; 

(b) that the charge preferred against petitioner fails to charge him with a 
violation of the law of war; 

(c) that the commission was without authority and jurisdiction to try and 
convict petitioner because the order governing the procedure of the commis- 
sion permitted the admission in evidence of depositions, affidavits and hear- 
say and opinion evidence, and because the commission’s rulings admitting 
such evidence were in violation of the 25th and 38th Articles of War (10 
U.S.C. §§ 1496, 1509) and the Geneva Convention (47 Stat. 2021), and de- 
prived petitioner of a fair trial in violation of the due process clause of the 
Fifth Amendment; 

(d) that the commission was without authority and jurisdiction in the 
premises because of the failure to give advance notice of petitioner’s trial to 
the neutral power representing the interest of Japan as a belligerent as re- 
quired by Article 60 of the Geneva Convention, 47 Stat. 2021, 2051. 

On the same grounds the petitions for writs of prohibition set up that the 
commission is without authority to proceed with the trial. 

The Supreme Court of the Philippine Islands, after hearing argument, 
denied the petition for habeas corpus presented to it, on the ground, among 
others, that its jurisdiction was limited to an inquiry as to the jurisdiction of 
the commission to place petitioner on trial for the offense charged, and that 
the commission, being validly constituted by the order of General Styer, had 
jurisdiction over the person of petitioner and over the trial for the offense 
charged. 

In Ez parte Quirin, 317 U. 8. 1, we had occasion to consider at length the 
sources and nature of the authority to create military commissions for the 
trial of enemy combatants for offenses against the law of war. We there 
pointed out that Congress, in the exercise of the power conferred upon it by 
Article I, § 8, Cl. 10 of the Constitution to “define and punish . . . Offenses 
against the Law of Nations . . . ,’’ of which the law of war is a part, had by 
the Articles of War (10 U.S.C. §§ 1471-1593) recognized the “military com- 
mission” appointed by military command, as it had previously existed in 
United States Army practice, as an appropriate tribunal for the trial and 
punishment of offenses against the law of war. Article 15 declares that ‘“‘the 
provisions of these articles conferring jurisdiction upon courts martial shall 
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not be construed as depriving military commissions . . . or other military 
tribunals of concurrent jurisdiction in respect of offenders or offenses that by 
statute or by the law of war may be triable by such military commissions 

. or other military tribunals.’’ See a similar provision of the Espionage 
Act of 1917, 50 U.S.C. § 38. Article 2 includes among those persons subject 
to the Articles of War the personnel of our own military establishment. But 
this, as Article 12 indicates, does not exclude from the class of persons sub- 
ject to trial by military commissions ‘‘any other person who by the law of war 
is subject to trial by military tribunals,’ and who, under Article 12, may be 
tried by court martial, or under Article 15 by military commission. 

We further pointed out that Congress, by sanctioning trial of enemy com- 
batants for violations of the law of war by military commission, had not at- 
tempted to codify the law of war or to mark its precise boundaries. Instead, 
by Article 15 it had incorporated, by reference, as within the preéxisting 
jurisdiction of military commissions created by appropriate military com- 
mand, all offenses which are defined as such by the law of war, and which 
may constitutionally be included within that jurisdiction. It thus adopted 
the system of military common law applied by military tribunals so far as it 
should be recognized and deemed applicable by the courts, and as further 
defined and supplemented by the Hague Convention, to which the United 
States and the Axis powers were parties. 

We also emphasized in Ez parte Quirin, as we do here, that on application 
for habeas corpus we are not concerned with the guilt or innocence of the 
petitioners. We consider here only the lawful power of the commission to 
try the petitioner for the offense charged. In the present cases it must be 
recognized throughout that the military tribunals which Congress has sanc- 
tioned by the Articles of War are not courts whose rulings and judgments 
are made subject to review by this Court. See Ez parte Vallandingham, 1 
Wall. 243; In re Vidal, 179 U. S. 126; cf. Ex parte Quirin, supra 39. They 
are tribunals whose determinations are reviewable by the military authorities 
either as provided in the military orders constituting such tribunals or as 
provided by the Articles of War. Congress conferred on the courts no power 
to review their determinations save only as it has granted judicial power “‘to 
grant writs of habeas corpus for the purpose of an inquiry into the cause of 
the restraint of liberty.”” 28 U.S.C. §§ 451, 452. The courts may inquire 
whether the detention complained of is within the authority of those detain- 
ing the petitioner. If the military tribunals have lawful authority to hear, 
decide and condemn, their action is not subject to judicial review merely be- 
cause they have made a wrong decision on disputed facts. Correction of 
their errors of decision is not for the courts but for the military authorities 
which are alone authorized to review their decisions. See Dynes v. Hoover, 
20 How. 65, 81; Runkle v. United States, 122 U. 8. 543, 555-556; Carter v. 
McClaughry, 183 U. S. 365; Collins v. McDonald, 258 U.S. 416. Cf. Matter 
of Moran, 203 U. S. 96, 105. 
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Finally, we held in Ez parte Quirin, supra, 24, 25, as we hold now, that 
Congress by sanctioning trials of enemy aliens by military commission for of- 
fenses against the law of war had recognized the right of the accused to make 
a defense. Cf. Ex parte Kawato, 317 U. 8. 69. It has not foreclosed their 
right to contend that the Constitution or laws of the United States withhold 
authority to proceed with the trial. It has not withdrawn, and the Execu- 
tive branch of the government could not, unless there was suspension of the 
writ, withdraw from the courts the duty and power to make such inquiry 
into the authority of the commission as may be made by habeas corpus. 

With these governing principles in mind we turn to the consideration of 
the several contentions urged to establish want of authority in the commis- 
sion. We are not here concerned with the power of military commissions to 
try civilians. See Ez parte Milligan 4 Wall. 2, 132; Sterling v. Constantin, 
287 U. 8. 378; Ex parte Quirin, supra, 45. The government’s contention is 
that General Styer’s order creating the commission conferred authority on it 
only to try the purported charge of violation of the law of war committed by 
petitioner, an enemy belligerent, while in command of a hostile army occupy- 
ing United States territory during time of war. Our first inquiry must 
therefore be whether the present commission was created by lawful military 
command and, if so, whether authority could thus be conferred on the com- 
mission to place petitioner on trial after the cessation of hostilities between 
the armed forces of the United States and Japan. 

The authority to create the Commission. General Styer’s order for the ap- 
pointment of the commission was made by him as Commander of the United 
States Army Forces, Western Pacific. His command includes, as part of a 
vastly greater area, the Philippine Islands, where the alleged offenses were 
committed, where petitioner surrendered as a prisoner of war, and where, at 
the time of the order convening the commission, he was detained as a prisoner 
in custody of the United States Army. The Congressional recognition of mili- 
tary commissions and its sanction of their use in trying offenses against the 
law of war to which we have referred, sanctioned their creation by military 
command in conformity to long established American precedents. Such a 
commission may be appointed by any field commander, or by any com- 
mander competent to appoint a general court martial, as was General Styer, 
who had been vested with that power by order of the President. 2 Win- 
throp, Military Law and Precedents, 2d ed., *1302; cf. Article of War 8. 

Here the commission was not only created by a commander competent to 
appoint it, but his order conformed to the established policy of the Govern- 
ment and to higher military commands authorizing his action. In a proc- 
lamation of July 2, 1942 (56 Stat. 1964), the President proclaimed that enemy 
belligerents who, during time of war, enter the United States, or any territory 
possession thereof, and who violate the law of war, should be subject to the 
law of war and to the jurisdiction of military tribunals. Paragraph 10 of the 
Declaration of Potsdam of July 6, 1945, declared that “. . . stern justice 
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shall be meted out to all war criminals including those who have visited cruel- 
ties upon prisoners.”’ U.S. Dept. of State Bull., Vol. XIII, No. 318, pp. 
137-138. This Declaration was accepted by the Japanese government by 
its note of August 10,1945. U.S. Dept. of State Bull., Vol. XIII, No. 320, 
p. 205. 

By direction of the President, the Joint Chiefs of Staff of the American 
Military Forces, on September 12, 1945, instructed General MacArthur, 
Commander in Chief, United States Army Forces, Pacific, to proceed with 
the trial, before appropriate military tribunals, of such Japanese war crimi- 
nals “‘as have been or may be apprehended.” By order of General Mac- 
Arthur of September 24, 1945, General Styer was specifically directed to 
proceed with the trial of petitioner upon the charge here involved. This 
order was accompanied by detailed rules and regulations which General Mac- 
Arthur prescribed for the trial of war criminals. These regulations directed, 
among other things, that review of the sentence imposed by the commission 
should be by the officer convening it, with ‘“‘authority to approve, mitigate, 
remit, commute, suspend, reduce or otherwise alter the sentence imposed,”’ 
and directed that no sentence of death should be carried into effect until con- 
firmed by the Commander in Chief, United States Army Forces, Pacific. 

It thus appears that the order creating the commission for the trial of peti- 
tioner was authorized by military command, and was in complete conformity 
to the Act of Congress sanctioning the creation of such tribunals for the trial 
of offenses against the law of war committed by enemy combatants. And 
we turn to the question whether the authority to create the commission and 
direct the trial by military order continued after the cessation of hostilities. 

An important incident to the conduct of war is the adoption of measures 
by the military commander, not only to repel and defeat the enemy, but to 
seize and subject to disciplinary measures those enemies who, in their at- 
tempt to thwart or impede our military effort, have violated the law of war. 
Ex parte Quirin, supra, 28. The trial and punishment of enemy combatants 
who have committed violations of the law of war is thus not only a part of the 
conduct of war operating as a preventive measure against such violations, 
but is an exercise of the authority sanctioned by Congress to administer the 
system of military justice recognized by the law of war. That sanction is 
without qualification as to the exercise of this authority so long as a state of 
war exists—from its declaration until peace is proclaimed. See United States 
v. Anderson, 9 Wall. 56, 70; The Protector, 12 Wall. 700, 702; McElrath v. 
United States, 102 U. S. 426, 438; Kahn v. Anderson, 255 U.S. 1,9-10. The 
war power, from which the commission derives its existence, is not limited to 
victories in the field, but carries with it the inherent power to guard against 
the immediate renewal of the conflict, and to remedy, at least in ways Con- 
gress has recognized, the evils which the military operations have produced. 
See Stewart v. Kahn, 11 Wall. 493, 507. 

We cannot say that there is no authority to convene a commission after 
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hostilities have ended to try violations of the law of war committed before 
their cessation, at least until peace has been officially recognized by treaty or 
proclamation of the political branch of the Government. In fact, in most in- 
stances the practical administration of the system of military justice under 
the law of war would fail if such authority were thought to end with the cessa- 
tion of hostilities. For only after their cessation could the greater number 
of offenders and the principal ones be apprehended and subjected to trial. 

No writer on international law appears to have regarded the power of mili- 
tary tribunals, otherwise competent to try violations of the law of war, as 
terminating before the formal state of war has ended.!_ In our own military 
history there have been numerous instances in which offenders were tried by 
military commission after the cessation of hostilities and before the procla- 
mation of peace, for offenses against the law of war committed before the 
cessation of hostilities.? 

The extent to which the power to prosecute violations of the law of war 
shall be exercised before peace is declared rest, not with the courts, but with 
the political branch of the Government, and may itself be governed by the 
terms of an armistice or the treaty of peace. Here, peace has not been 
agreed upon or proclaimed. Japan, by her acceptance of the Potsdam 
Declaration and her surrender, has acquiesced in the trials of those guilty of 
violations of the law of war. The conduct of the trial by the military com- 
mission has been authorized by the political branch of the Government, by 
military command, by international law and usage, and by the terms of the 
surrender of the Japanese government. 

The Charge. Neither Congressional action nor the military orders con- 
stituting the commission authorized it to place petitioner on trial unless the 
charge preferred against him is of a violation of the law of war. The charge, 
so far as now relevant, is that petitioner, between October 9, 1944 and Sep- 
tember 2, 1945, in the Philippine Islands, ‘‘while commander of armed 
forces of Japan at war with the United States of America and its allies, un- 
lawfully disregarded and failed to discharge his duty as commander to con- 


1 The Commission on the Responsibility of the Authors of the War and on the Enforcement 
of Penalties of the Versailles Peace Conference, which met after cessation of hostilities in the 
First World War, were of the view that violators of the law of war could be tried by military 
tribunals. See Report of the Commission, March 9, 1919, 14 Am. J. Int. L. 95, 121. See 
also memorandum of American commissioners concurring on this point, id., at p. 141. The 
treaties of peace concluded after World War I recognized the right of the Allies and of the 
United States to try such offenders before military tribunals. See Art. 228 of Treaty of Ver- 
sailles, June 28, 1919; Art. 173 of Treaty of St. Germain, Sept. 10, 1919; Art. 157 of Treaty of 
Trianon, June 4, 1920. 

The terms of the agreement which ended hostilities in the Boer War reserved the right to 
try, before military tribunals, enemy combatants who had violated the law of war. 95 Bri- 
tish and Foreign State Papers (1901-1902) 160. See also trials cited in Colby, War Crimes; 
23 Michigan Law Rev. 482, 496-7. 

* See cases mentioned in Ex parte Quirin, supra, p. 32, note 10, and in 2 Winthrop, supra, 
*1310-1311, n. 5; 14 Op. A. G. 249 (Modoc Indian Prisoners). 
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trol the operations of the members of his command, permitting them to 
commit brutal atrocities and other high crimes against people of the United 
States and of its allies and dependencies, particularly the Philippines; and he 
. . . thereby violated the laws of war.”’ 

Bills of particulars, filed by the prosecution by order of the commission, 
allege a series of acts, one hundred and twenty-three in number, committed 
by members of the forces under petitioner’s command during the period men- 
tioned. The first item specifies the execution of “‘a deliberate plan and 
purpose to massacre and exterminate a large part of the civilian population 
of Batangas Province, and to devastate and destroy public, private and reli- 
gious property therein, as a result of which more than 25,000 men, women 
and children, all unarmed noncombatant civilians, were brutally mistreated 
and killed, without cause or trial, and entire settlements were devastated and 
destroyed wantonly and without military necessity.”” Other items specify 
acts of violence, cruelty and homicide inflicted upon the civilian population 
and prisoners of war, acts of wholesale pillage and the wanton destruction of 
religious monuments. 

It is not denied that such acts directed against the civilian population of 
an occupied country and against prisoners of war are recognized in inter- 
national law as violations of the law of war. Articles 4, 28, 46, and 47, An- 
nex to Fourth Hague Convention, 1907, 36 Stat. 2277, 2296, 2303, 2306-7. 
But it is urged that the charge does not allege that petitioner has either com- 
mitted or directed the commission of such acts, and consequently that no 
violation is charged as against him. But this overlooks the fact that the gist 
of the charge is an unlawful breach of duty by petitioner as an army com- 
mander to control the operations of the members of his command by “per- 
mitting them to commit” the extensive and widespread atrocities specified. 
The question then is whether the law of war imposes on an army commander 
a duty to take such appropriate measures as are within his power to control 
the troops under his command for the prevention of the specified acts which 
are violations of the law of war and which are likely to attend the occupation 
of hostile territory by an uncontrolled soldiery, and whether he may be 
charged with personal responsibility for his failure to take such measures 
when violations result. That this was the precise issue to be tried was made 
clear by the statement of the prosecution at the opening of the trial. 

It is evident that the conduct of military operations by troops whose ex- 
cesses are unrestrained by the orders or efforts of their commander would al- 
most certainly result in violations which it is the purpose of the law of war to 
prevent. Its purpose to protect civilian populations and prisoners of war 
from brutality would largely be defeated if the commander of an invading 
army could with impunity neglect to take reasonable measures for their pro- 
tection. Hence the law of war presupposes that its violation is to be avoided 
through the control of the operations of war by commanders who are to some 
extent responsible for their subordinates. 


JUDICIAL DECISIONS 439 


This is recognized by the Annex to Fourth Hague Convention of 1907, re- 
specting the laws and customs of war on land. Article I lays down as a con- 
dition which an armed force must fulfill in order to be accorded the rights of 
lawful belligerents, that it must be ‘‘commanded by a person responsible for 
his subordinates.” 36 Stat. 2295. Similarly Article 19 of the Tenth Hague 
Convention, relating to bombardment by naval vessels, provides that com- 
manders in chief of the belligerent vessels ‘‘must see that the above Articles 
are properly carried out.” 36 Stat. 2389. And Article 26 of the Geneva 
Red Cross Convention of 1929, 47 Stat. 2074, 2092, for the amelioration of 
the condition of the wounded and sick in armies in the field, makes it ‘‘the 
duty of the commander-in-chief of the belligerent armies to provide for the 
details of execution of the foregoing articles, [of the convention] as well as for 
unforseen cases.’’ And, finally, Article 43 of the Annex of the Fourth Hague 
Convention, 36 Stat. 2306, requires that the commander of a force occupying 
enemy territory, as was petitioner, ‘‘shall take all the measures in his power 
to restore, and ensure, as far as possible, public order and safety, while re- 
specting, unless absolutely prevented, the laws in force in the country.” 

These provisions plainly imposed on petitioner, who at the time specified 
was military governor of the Philippines, as well as commander of the Japa- 
nese forces, an affirmative duty to take such measures as were within his 
power and appropriate in the circumstances to protect prisoners of war and 
the civilian population. This duty of a commanding officer has heretofore 
been recognized, and its breach penalized by our own military tribunals.* A 
like principle has been applied so as to impose liability on the United States 
in international arbitrations. Case of Jenaud, 3 Moore, International Arbi- 
trations, 3000; Case of ‘The Zafiro,”’ 5 Hackworth, Digest of International 
Law, 707. 

We do not make the laws of war but we respect them so far as they do not 
conflict with the commands of Congress or the Constitution. There is no 
contention that the present charge, thus read, is without the support of evi- 
dence, or that the commission held petitioner responsible for failing to take 
measures which were beyond his control or inappropriate for a commanding 
officer to take in the circumstances.‘ We do not here appraise the evidence 


* Failure of an officer to take measures to prevent murder of an inhabitant of an occupied 
country committed in his presence. Gen. Orders No. 221, Hq. Div. of the Philippines, 
August 17, 1901. And in Gen. Orders No. 264, Hq. Div. of the Philippines, September 9, 
1901, it was held that an officer could not be found guilty for failure to prevent a murder un- 
less it appeared that the accused had “‘the power to prevent” it. 

‘ In its findings the commission took account of the difficulties ‘‘faced by the accused, with 
respect not only to the swift and overpowering advance of American forces, but also to errors 
of his predecessors, weakness in organization, equipment, supply . . . , training, communi- 
cation, discipline and morale of his troops’’, and ‘‘the tactical situation, the character, train- 
ing and capacity of staff officers and subordinate commanders, as well as the traits of charac- 
ter of his troops.” It nonetheless found that petitioner had not taken such measures to 
control his troops as were “‘required by the circumstances,” We do not weight the evidence. 
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on which petitioner was convicted. We do not consider what measures, if 
any, petitioner took to prevent the commission, by the troops under his com- 
mand, of the plain violations of the law of war detailed in the bill of particu- 
lars, or whether such measures as he may have taken were appropriate and 
sufficient to discharge the duty imposed upon him. These are questions 
within the peculiar competence of the military officers composing the com- 
mission and were for it to decide. See Smith v. Whiting, supra, 178. It is 
plain that the charge on which petitioner was tried charged him with a breach 
of his duty to control the operations of the members of his command, by per- 
mitting them to commit the specified atrocities. This was enough to require 
the commission to hear evidence tending to establish the culpable failure of 
petitioner to perform the duty imposed on him by the law of war and to pass 
upon its sufficiency to establish guilt. 

Obviously charges of violations of the law of war triable before a military 
tribunal need not be stated with the precision of a common law indictment. 
Cf. Collins v. McDonald, supra, 420. But we conclude that the allegations 
of the charge, tested by any reasonable standard, adequately allege a viola- 
tion of the law of war and that the commission had authority to try and de- 
cide the issue which it raised. Cf. Dealy v. United States, 152 U. S. 539; 
Williamson v. United States, 207 U. S. 425, 447; Glasser v. United States, 315 
U. 8. 60, 66, and cases cited. 

The Proceedings before the Commission. The regulations prescribed by 
General MacArthur governing the procedure for the trial of petitioner by 
the commission directed that the commission should admit such evidence 
‘as in its opinion would be of assistance in proving or disproving the charge, 
or such as in the commission’s opinion would have probative value in the 
mind of a reasonable man,” and that in particular it might admit affidavits, 
depositions or other statements taken by officers detailed for that purpose 
by military authority. The petitions in this case charged that in the course 
of the trial the commission received, over objection by petitioner’s counsel, 
the deposition of a witness taken pursuant to military authority by a United 
States Army captain. It also, over like objection, admitted hearsay and 
opinion evidence tendered by the prosecution. Petitioner argues as ground 
for the writ of habeas corpus, that Article 25 * of the Articles of War prohib- 
ited the reception in evidence by the commission of depositions on behalf 
of the prosecution in a capital case, and that Article 38 ® prohibited the re- 
ception of hearsay and of opinion evidence. 

We merely hold that the charge sufficiently states a violation against the law of war, and that 
the commission, upon the facts found, could properly find petitioner guilty of such a vi0- 
lation. 

5 Article 25 provides: ‘‘A duly authenticated deposition taken upon reasonable notice to 
the opposite party may be read in evidence before any military court or commission in any 
case not capital, or in any proceeding before a court of inquiry or a military board, . . . 


Provided, That testimony by deposition may be adduced for the defense in capital cases.” 
6 Article 38 provides: “The President may, by regulations, which he may modify from 
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We think that neither Article 25 nor Article 38 is applicable to the trial of 
an enemy combatant by a military commission for violations of the law of 
war. Article 2 of the Articles of War enumerates ‘‘the persons . . . subject 
to these articles,”” who are denominated, for purposes of the Articles, as 
‘persons subject to military law.’’ In general, the persons so enumerated 
are members of our own Army and of the personnel accompanying the Army. 
Enemy combatants are not included among them. Articles 12, 13 and 14, 
before the adoption of Article 15 in 1916, made all ‘persons subject to mili- 
tary law” amenable to trial by courts-martial for any offense made punish- 
able by the Articles of War. Article 12 makes triable by general court 
martial “‘any other person who by the law of war is triable by military tri- 
bunals.”’ Since Article 2, in its 1916 form, includes some persons who, by 
the law of war, were, prior to 1916, triable by military commission, it was 
feared by the proponents of the 1916 legislation that in the absence of a 
saving provision, the authority given by Articles 12, 13 and 14 to try such 
persons before courts-martial might be construed to deprive the non-statu- 
tory military commission of a portion of what was considered to be its tradi- 
tional jurisdiction. To avoid this, and to preserve that jurisdiction intact, 
Article 15 was added to the Articles.? It declared that ‘The provisions of 
these articles conferring jurisdiction upon courts-martial shall not be con- 
strued as depriving military commissions . . . of concurrent jurisdiction in 
respect of offenders or offenses that . . . by the law of war may be triable by 
such military commissions.” 

By thus recognizing military commissions in order to preserve their tradi- 
tional jurisdiction over enemy combatants unimpaired by the Articles, Con- 
gress gave sanction, as we held in Ez parte Quirin, to any use of the military 
commission contemplated by the common law of war. But it did not there- 
by make subject to the Articles of War persons other than those defined by 
Article 2 as being subject to the Articles, nor did it confer the benefits of the 
Articles upon such persons. The Articles recognized but one kind of military 


time to time, prescribe the procedure, including modes of proof, in cases before courts- 
martial, courts of inquiry, military commissions, and other military tribunals, which regula- 
tions shall insofar as he shall deem practicable, apply the rules of evidence generally recog- 
nized in the trial of criminal cases in the district courts of the United States: Provided, That 
nothing contrary to or inconsistent with these articles shall be so prescribed: . . .”’ 

7 General Crowder, the Judge Advocate General, who appeared before Congress as sponsor 
for the adoption of Article 15 and the-accompanying amendment of Article 25, in explaining 
the purpose of Article 15, said: 

“Article 15 is new. We have included in article 2 as subject to military law a number of 
persons who are also subject to trial by military commission. A military commission is our 
common-law war court. It has no statutory existence, though it is recognized by statute 
law. As long as the articles embraced them in the designation ‘persons subject to military 
law,’ and provided that they might be tried by court-martial, I was afraid that, having made 
& special provision for their trial by court-martial, [Arts. 12, 13, and 14] it might be held that 
the provision operated to exclude trials by military commission and other war courts; so this 
new article was introduced. . . .” [Sen. R. 130, 64th Cong., 1st Sess., p. 40.] 
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commission, not two. But they sanctioned the use of that one for the trial 
of two classes of persons, to one of which the Articles do, and to the other of 
which they do not apply in such trials. Being of this latter class, petitioner 
cannot claim the benefits of the Articles, which are applicable only to the 
members of the other class. Petitioner, an enemy combatant, is therefore 
not a person made subject to the Articles of War by Article 2, and the mili- 
tary commission before which he was tried, though sanctioned, and its juris- 
diction saved, by Article 15, was not convened by virtue of the Articles of 
War, but pursuant to the common law of war. It follows that the Articles of 
War, including Articles 25 and 38, were not applicable to petitioner’s trial 
and imposed no restrictions upon the procedure to be followed. The Articles 
left the control over the procedure in such a case where it had previously 
been, with the military command. 

Petitioner further urges that by virtue of Article 63 of the Geneva Conven- 
tion of 1929, 47 Stat. 2052, he is entitled to the benefits afforded by the 25th 
and 38th Articles of War to members of our own forces. Article 63 pro- 
vides: ‘‘Sentence may be pronounced against a prisoner of war only by the 
same courts and according to the same procedure as in the case of persons 
belonging to the armed forces of the detaining Power.’’ Since petitioner is a 
prisoner of war, and as the 25th and 38th Articles of War apply to the trial of 
any person in our own armed forces, it is said that Article 63 requires them to 
he applied in the trial of petitioner. But we think examination of Article 63 
in its setting in the Convention plainly shows that it refers to sentence ‘‘ pro- 
nounced against a prisoner of war” for an offense committed while a prisoner 
of war, and not for a violation of the law of war committed while a combatant. 

Article 63 of the Convention appears in part 3, entitled “‘ Judicial Suits,” 
of Chapter 3, ‘‘Penalties Applicable to Prisoners of War,” of Section V, 
‘Prisoners’ Relations with the Authorities,’’ one of the sections of Title III, 
“Captivity”. All taken together relate only to the conduct and control of 
prisoners of war while in captivity as such. Chapter 1 of Section V, Article 
42, deals with complaints of prisoners of war because of the conditions of 
captivity. Chapter 2, Articles 43 and 44, relates to those of their number 
chosen by prisoners of war to represent them. 

Chapter 3 of Section V, Articles 45 through 67, is entitled ‘‘ Penalties Ap- 
plicable to Prisoners of War.”’ Part 1 of that chapter, Articles 45 through 
53, indicate what acts of prisoners of war, committed while prisoners, shall be 
considered offenses, and defines to some extent the punishment which the 
detaining power may impose on account of such offenses.* Punishment is of 


8 Part 1 of Chapter 3, ‘‘General Provisions,” provides in Articles 45 and 46 that prisoners 
of war are subject to the regulations in force in the armies of the detaining power, that pun- 
ishments other than those provided ‘‘for the same acts for soldiers of the national armies” 
may not be imposed on prisoners of war, and that “collective punishment for individual 
acts” isforbidden. Article 47 provides that ‘‘ Acts constituting an offense against discipline, 
and particularly attempted escape, shall be verified immediately; for all prisoners of war, 


JUDICIAL DECISIONS 443 


two kinds—‘‘disciplinary”’ and “judicial,” the latter being the more severe. 
Article 52 requires that leniency be exercised in deciding whether an offense 
requires disciplinary or judicial punishment. Part 2 of Chapter 3 is entitled 
“Disciplinary Punishments,’ and further defines the extent of such punish- 
ment, and the mode in which it may be imposed. Part 3, entitled “ Judicial 
Suits,’ in which Article 63 is found, describes the procedure by which “‘judi- 
cial” punishment may be imposed. The three parts of Chapter 3, taken 
together, are thus a comprehensive description of the substantive offenses 
which prisoners of war may commit during their imprisonment, of the penal- 
ties which may be imposed on account of such offenses, and of the procedure 
by which guilt may be adjudged and sentence pronounced. 

We think it clear, from the context of these recited provisions, that part 3, 
and Article 63 which it contains, apply only to judicial proceedings directed 
against a prisoner of war for offenses committed while a prisoner of war. 
Section V gives no indication that this part was designed to deal with offenses 
other than those referred to in parts 1 and 2 of chapter 3. 

We cannot say that the commission, in admitting evidence to which ob- 
jection is now made, violated any act of Congress, treaty or military com- 
mand defining the commission’s authority. For reasons already stated we 
hold that the commission’s rulings on evidence and on the mode of conduct- 
ing these proceedings against petitioner are not reviewable by the courts, 
but only by the reviewing military authorities. From this viewpoint it is 
unnecessary to consider what, in other situations, the Fifth Amendment 
might require, and as to that no intimation one way or the other is to be im- 
plied. Nothing we have said is to be taken as indicating any opinion on the 
question of the wisdom of considering such evidence, or whether the action of 
a military tribunal in admitting evidence, which Congress or controlling mil- 
itary command has directed to be excluded, may be drawn in question by 
petition for habeas corpus or prohibition. 

Effect of failure to give notice of the trial to the protecting power. Article 60 


commissioned or not, preventive arrest shall be reduced to the absolute minimum... . 
Judicial proceedings against prisoners of war shall be conducted as rapidly as the circum- 
stances permit. . . . In all cases the duration of preventive imprisonment shall be deducted 
from the disciplinary or the judicial punishment inflicted.” 

Article 48 provides that prisoners of war, after having suffered ‘the judicial or discipli- 
nary punishment which has been imposed on them’’ are not to be treated differently from 
other prisoners, but provides that ‘‘prisoners punished as a result of attempted escape may 
be subjected to special surveillance.”’ Article 49 recites that prisoners ‘given disciplinary 
punishment may not be deprived of the prerogatives attached to their rank.” Articles 50 and 
51 deal with escaped prisoners who have been retaken or prisoners who have attempted to 
escape. Article 52 provides: ‘‘Belligerents shall see that the competent authorities exer- 
cise the greatest leniency in deciding the question of whether an infraction committed by a 
prisoner of war should be punished by disciplinary or judicial measures. . . . This shall be 
the case especially when it is a question of deciding on acts in connection with escape or at- 


tempted escape. . . . A prisoner may not be punished more than once because of the same 
act or the same count.’ 
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of the Geneva Convention of July 27, 1929, 47 Stat. 2051, to which the 
United States and Japan were signatories, provides that “ At the opening of a 
judicial proceeding directed against a prisoner of war the detaining power 
shall advise the representative of the protecting power thereof as soon as pos- 
sible and always before the date set for the opening of the trial.’’ Petitioner 
relies on the failure to give the prescribed notice to the protecting power ® to 
establish want of authority in the commission to proceed with the trial. 

For reasons already stated we conclude that Article 60 of the Geneva Con- 
vention, which appears in part 3, Chapter 3, Section V, Title III of the Ge- 
neva Convention, applies only to persons who are subjected to judicial 
proceedings for offenses committed while prisoners of war.!° 


® Switzerland, at the time of the trial, was the power designated by Japan for the protection 
of Japanese prisoners of war detained by the United States, except in Hawaii. U.S. Dept. 
of State bull., Vol. XIII, No. 317, p. 125. 

10 One of the items of the bill of particulars, in support of the charge against petitioner, 
specifies that he permitted members of the armed forces under his command to try and ex- 
ecute three named and other prisoners of war, “‘subjecting to trial without prior notice to a 
representative of the protecting power, without opportunity to defend, and without counsel; 
denying opportunity to appeal from the sentence rendered; failing to notify the protecting 
power of the sentence pronounced; and executing a death sentence without communicating 
to the representative of the protecting power the nature and circumstances of the offense 
charged.” It might be suggested that if Article 60 is inapplicable to petitioner it is inappli- 
cable in the cases specified, and that hence he could not be lawfully held or convicted on a 
charge of failing to require the notice, provided for in Article 60, to be given. 

As the Government insists, it does not appear from the charge and specifications that the 
prisoners in question were not charged with offenses committed by them as prisoners rather 
than with offenses against the law of war committed by them as enemy combatants. But 
apart from this consideration, independently of the notice requirements of the Geneva Con- 
vention, it is a violation of the law of war, on which there could be a conviction if supported 
by evidence, to inflict capital punishment on prisoners of war without affording to them op- 
portunity to make a defense. 2 Winthrop, supra, *434—435, 1241; Article 84, Oxford Man- 
ual; U.S. War Dept., Basic Field Manual, Rules of Land Warfare (1940) par. 356; Lieber’s 
Code, G. O. No. 100 (1863) Instructions for the Government of Armies of the United States 
in the Field, par. 12; Spaight, War Rights on Land, 462, n. 

Further, the commission, in making its findings, summarized as follows the charges, on 
which it acted, in three classes, any one of which, independently of the others if supported by 
evidence, would be sufficient to support the conviction: (1) execution or massacre without 
trial and maladministration generally of civilian internees and prisoners of war; (2) brutal- 
ities committed upon the civilian population, and (3) burning and demolition, without 
adequate military necessity, of a large number of homes, places of business, places of religious 
worship, hospitals, public buildings and educational institutions. 

The commission concluded: ‘‘(1) that a series of atrocities and other high crimes have 
been committed by members of the Japanese armed forces” under command of petitioner 
‘against people of the United States, their allies and dependencies; . . . that they were not 
sporadic in nature, but in many cases were methodically supervised by Japanese officers and 
non-commissioned officers”; (2) that during the period in question petitioner ‘‘failed to 
provide effective control of [his] troops, as was required by the circumstances.”’ The com- 
mission said: ‘Where murder and rape and vicious, revengeful actions are widespread 
offenses, and there is no effective attempt by a commander to discover and control the crimi- 
nal acts, such a commander may be held responsible, even criminally liable, for the lawless 
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It thus appears that the order convening the commission was a lawful 
order, that the commission was lawfully constituted, that petitioner was 
charged with violation of the law of war, and that the commission had au- 
thority to proceed with the trial, and in doing so did not violate any military, 
statutory or constitutional command. We have considered, but find it un- 
necessary to discuss, other contentions which we find to be without merit. 
We therefore conclude that the detention of petitioner for trial and his deten- 
tion upon his conviction, subject to the prescribed review by the military 
authorities, were lawful, and that the petition for certiorari, and leave to file 
in this Court petitions for writs of habeas corpus and prohibition should be, 
and they are 

Denied. 


Mr. Justice Jackson took no part in the consideration or decision of these 
cases. 


Mr. Justice Murpuy, dissenting. 


The significance of the issue facing the Court today connot be overempha- 
sized. An American military commission has been established to try a fallen 
military commander of a conquered nation for an alleged war crime. The 
authority for such action grows out of the exercise of the power conferred 
upon Congress by Article I, § 8, Cl. 10 of the Constitution to ‘define and 
punish . . . Offenses against the Law of Nations. .. .”” The grave issue 
raised by this case is whether a military commission so established and so 
authorized may disregard the procedural rights of an accused person as 
guaranteed by the Constitution, especially by the due process clause of the 
Fifth Amendment. 

The answer is plain. The Fifth Amendment guarantee of due process of 
law applies to “ Any person” who is accused of a crime by the Federal Gov- 
ernment or any of its agencies. No exception is made as to those who are 
accused of war crimes or as to those who possess the status of an enemy belig- 
gerent. Indeed, such an exception would be contrary to the whole phi- 
losophy of human rights which makes the Constitution the great living 
document that it is. The immutable rights of the individual, including 
those secured by the due process clause of the Fifth Amendment, belong not 


acts of his troops, depending upon their nature and the circumstances surrounding them.’’ 
The commission made no finding of non-compliance with the Geneva Convention. Noth- 
ing has been brought to our attention from which we could conclude that the alleged non- 
compliance with Article 60 of the Geneva Convention had any relation to the commission’s 
finding of a series of atrocities committed by members of the forces under petitioner’s com- 
mand, and that he failed to provide effective control of his troops, as was required by the 
circumstances; or which could support the petitions for habeas corpus on the ground that 
petitioner had been charged with or convicted for failure to require the notice prescribed by 
Article 60 to be given. 
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alone to the members of those nations that excel on the battlefield or that 
subscribe to the democratic ideology. They belong to every person in the 
world, victor or vanquished, whatever may be his race, color or beliefs. 
They rise above any status of belligerency or outlawry. They survive any 
popular passion of frenzy of the moment. No court or legislature or execu- 
tive, not even the mightiest army in the world, can ever destroy them. Such 
is the universal and indestructible nature of the rights which the due process 
clause of the Fifth Amendment recognizes and protects when life or liberty is 
threatened by virtue of the authority of the United States. 

The existence of these rights, unfortunately, is not always respected. 
They are often trampled under by those who are motivated by hatred, ag- 
gression or fear. But in this nation individual rights are recognized and 
protected, at least in regard to governmental action. They cannot be ig- 
nored by any branch of the Government, even the military, except under the 
most extreme and urgent circumstances. 

The failure of the military commission to obey the dictates of the due proc- 
ess requirements of the Fifth Amendment is apparent in this case. The 
petitioner was the commander of an army totally destroyed by the superior 
power of this nation. While under heavy and destructive attack by our 
forces, his troops committed many brutal atrocities and other high crimes. 
Hostilities ceased and he voluntarily surrendered. At that point he was en- 
titled, as an individual protected by the due process clause of the Fifth 
Amendment, to be treated fairly and justly according to the accepted rules of 
law and procedure. He was also entitled to a fair trial as to any alleged 
crimes and to be free from charges of legally unrecognized crimes that would 
serve only to permit his accusers to satisfy their desires for revenge. 

A military commission was appointed to try the petitioner for an alleged 
war crime. The trial was ordered to be held in territory over which the 
United States has complete sovereignty. No military necessity or other 
emergency demanded the suspension of the safeguards of due process. Yet 
petitioner was rushed to trial under an improper charge, given insufficient 
time to prepare an adequate defense, deprived of the benefits of some of the 
most elementary rules of evidence and summarily sentenced to be hanged. 
In all this needless and unseemly haste there was no serious attempt to 
charge or to prove that he committed a recognized violation of the laws of war. 
He was not charged with personally participating in the acts of atrocity or 
with ordering or condoning their commission. Not even knowledge of these 
crimes was attributed to him. It was simply alleged that he unlawfully dis- 
regarded and failed to discharge his duty as commander to control the op- 
erations of the members of his command, permitting them to commit the 
acts of atrocity. The recorded annals of warfare and the established prin- 
ciples of international law afford not the slightest precedent for such a charge. 
This indictment in effect permitted the military commission to make the 
crime whatever it willed, dependent upon its biased view as to petitioner’s 
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duties and his disregard thereof, a practice reminiscent of that pursued in 
certain less respected nations in recent years. 

In my opinion, such a procedure is unworthy of the traditions of our people 
or of the immense sacrifices that they have made to advance the common 
ideals of mankind. The high feelings of the moment doubtless will be satis- 
fied. But in the sober afterglow will come the realization of the boundless 
and dangerous implications of the procedure sanctioned today. No oneina 
position of command in an army, from sergeant to general, can escape those 
implications. Indeed, the fate of some future President of the United States 
and his chiefs of staff and military advisers may well have been sealed by this 
decision. But even more significant will be the hatred and ill-will growing 
out of the application of this unprecedented procedure. That has been the 
inevitable effect of every method of punishment disregarding the element of 
personal culpability. The effect in this instance, unfortunately, will be mag- 
nified infinitely for here we are dealing with the rights of man on an inter- 
national level. To subject an enemy belligerent to an unfair trial, to charge 
him with an unrecognized crime, or to vent on him our retributive emotions 
only antagonizes the enemy nation and hinders the reconciliation necessary 
to a peaceful world. 

That there were brutal atrocities inflicted upon the helpless Filipino 
people, to whom tyranny is no stranger, by Japanese armed forces under the 
petitioner’s command is undeniable. Starvation, execution or massacre 
without trial, torture, rape, murder and wanton destruction of property 
were foremost among the outright violations of the laws of war and of the 
conscience of a civilized world. That just punishment should be meted out 
to all those responsible for criminal acts of this nature is also beyond dispute. 
But these factors do not answer the problem in this case. They do not justify 
the abandonment of our devotion to justice in dealing with a fallen enemy 
commander. To conclude otherwise is to admit that the enemy has lost the 
battle but has destroyed our ideals. 

War breeds atrocities. From the earliest conflicts of recorded history to 
the global struggles of modern times inhumanities, lust and pillage have been 
the inevitable by-product of man’s resort to force and arms. Unfortunately, 
such despicable acts have a dangerous tendency to call forth primitive im- 
pulses of vengeance and retaliation among the victimized peoples. The 
satisfaction of such impulses in turn breeds resentment and fresh tension. 
Thus does the spiral of cruelty and hatred grow. 

If we are ever to develop an orderly international community based upon a 
recognition of human dignity it is of the utmost importance that the neces- 
sary punishment of those guilty of atrocities be as free as possible from the 
ugly stigma of revenge and vindictiveness. Justice must be tempered by 
compassion rather than by vengeance. In this, the first case involving this 
momentous problem ever to reach this Court, our responsibility is both lofty 
and difficult. We must insist, within the confines of our proper jurisdiction, 
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that the highest standards of justice be applied in this trial of an enemy com- 
mander conducted under the authority of the United States. Otherwise 
stark retribution will be free to masquerade in a cloak of false legalism. And 
the hatred and cynicism engendered by that retribution will supplant the 
great ideals to which this nation is dedicated. 

This Court fortunately has taken the first and most important step toward 
insuring the supremacy of law and justice in the treatment of an enemy bel- 
ligerent accused of violating the laws of war. Jurisdiction properly has been 
asserted to inquire “into the cause of restraint of liberty” of such a person. 
28 U.S.C. § 452. Thus the obnoxious doctrine asserted by the Government 
in this case, to the effect that restraints of liberty resulting from military 
trials of war criminals are political matters completely outside the arena of 
judicial review, has been rejected fully and unquestionably. This does not 
mean, of course, that the foreign affairs and policies of the nation are proper 
subjects of judicial inquiry. But when the liberty of any person is restrained 
by reason of the authority of the United States the writ of habeas corpus is 
available to test the legality of that restraint, even though direct court re- 
view of the restraint is prohibited. The conclusive presumption must be 
made, in this country at least, that illegal restraints are unauthorized and 
unjustified by any foreign policy of the Government and that commonly ac- 
cepted juridical standards are to be recognized and enforced. On that basis 
judicial inquiry into these matters may proceed within its proper sphere. 

The determination of the extent of review of war trials calls for judicial 
statesmanship of the highest order. The ultimate nature and scope of the 
writ of habeas corpus are within the discretion of the judiciary unless validly 
circumscribed by Congress. Here we are confronted with a use of the writ 
under circumstances novel in the history of the Court. For my own part, I 
do not feel that we should be confined by the traditional lines of review drawn 
in connection with the use of the writ by ordinary criminals who have direct 
access to the judiciary in the first instance. Those held by the military lack 
any such access; consequently the judicial review available by habeas corpus 
must be wider than usual in order that proper standards of justice may be 
enforceable. 

But for the purposes of this case I accept the scope of review recognized by 
the Court at this time. As I understand it, the following issues in connec- 
tion with war criminal trials are reviewable through the use of the writ of 
habeas corpus: (1) whether the military commission was lawfully created and 
had authority to try and to convict the accused of a war crime; (2) whether 
the charge against the accused stated a violation of the laws of war; (3) 
whether the commission, in admitting certain evidence, violated any law or 
military command defining the commission’s authority in that respect; and 
(4) whether the commission lacked jurisdiction because of a failure to give 
advance notice to the protecting power as required by treaty or convention. 

The Court, in my judgment, demonstrates conclusively that the military 
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commission was lawfully created in this instance and that petitioner could 
not object to its power to try him for a recognized war crime. Without 
pausing here to discuss the third and fourth issues, however, I find it impos- 
sible to agree that the charge against the petitioner stated a recognized vio- 
lation of the laws of war. 

It is important, in the first place, to appreciate the background of events 
preceding this trial. From October 9, 1944, to September 2, 1945, the peti- 
tioner was the Commanding General of the 14th Army Group of the Impe- 
rial Japanese Army, with headquarters in the Philippines. The reconquest 
of the Philippines by the armed forces of the United States began approxi- 
mately at the time when the petitioner assumed this command. Combined 
with a great and decisive sea battle, an invasion was made on the island of 
Leyte on October 20, 1944. ‘“‘In the six days of the great naval action the 
Japanese position in the Philippines had become extremely critical. Most 
of the serviceable elements of the Japanese Navy had become committed to 
the battle with disastrous results. The strike had miscarried, and General 
MacArthur’s land wedge was firmly implanted in the vulnerable flank of the 
enemy. . . . There were 260,000 Japanese troops scattered over the Philip- 
pines but most of them might as well have been on the other side of the world 
so far as the enemy’s ability to shift them to meet the American thrusts was 
concerned. If General MacArthur succeeded in establishing himself in the 
Visayas where he could stage, exploit, and spread under cover of overwhelm- 
ing naval and air superiority, nothing could prevent him from overrunning 
the Philippines.” Biennial Report of the Chief of Staff of the United States 
Army, July 1, 1943, to June 30, 1945, to the Secretary of War, p. 74. 

By the end of 1944 the island of Leyte was largely in American hands. 
And on January 9, 1945, the island of Luzon was invaded. ‘‘ Yamashita’s 
inability to cope with General MacArthur’s swift moves, his desired reaction 
to the deception measures, the guerrillas, and General Kenney’s aircraft com- 
bined to place the Japanese in an impossible situation. The enemy was 
forced into a piecemeal commitment of his troops.”’ bid, p. 78. It was at 
this time and place that most of the alleged atrocities took place. Organized 
resistance around Manila ceased on February 23. Repeated land and air 
assaults pulverized the enemy and within a few months there was little left 
of petitioner’s command except a few remnants which had gathered for a 
last stand among the precipitous mountains. 

As the military commission here noted, ‘‘ The Defense established the diffi- 
culties faced by the Accused with respect not only to the swift and overpower- 
ing advance of American forces, but also to the errors of his predecessors, weak- 
nesses in organization, equipment, supply with especial reference to food and 
gasoline, training, communication, discipline and morale of his troops. It was 
alleged that the sudden assignment of Naval and Air Forces to this tactical 
command presented almost insurmountable difficulties. This situation was 
followed, the Defense contended, by failure to obey his orders to withdraw 
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troops from Manila, and the subsequent massacre of unarmed civilians, par- 
ticularly by Naval forces. Prior to the Luzon Campaign, Naval forces had 
reported to a separate ministry in the Japanese Government and Naval Com- 
manders may not have been receptive or experienced in this instance with 
respect to a joint land operation under a single commander who was desig- 
nated from the Army Service.”’ 

The day of final reckoning for the enemy arrived in August, 1945. On 
September 3, the petitioner surrendered to the United States Army at Ba- 
guio, Luzon. He immediately became a prisoner of war and was interned in 
prison in conformity with the rules of international law. On September 25, 
approximately three weeks after surrendering, he was served with the charge 
in issue in this case. Upon service of the charge he was removed from the 
status of a prisoner of war and placed in confinement as an accused war crim- 
inal. Arraignment followed on October 8 before a military commission 
specially appointed for the case. Petitioner pleaded not guilty. He was 
also served on that day with a bill of particulars alleging 64 crimes by troops 
under his command. A supplemental bill alleging 59 more crimes by his 
troops was filed on October 29, the same day that the trial began. No con- 
tinuance was allowed for preparation of a defense as to the supplemental bill. 
The trial continued uninterrupted until December 5, 1945. On December 7 
petitioner was found guilty as charged and was sentenced to be hanged. 

The petitioner was accused of having ‘unlawfully disregarded and failed 
to discharge his duty as commander to control the operations of the members 
of his command, permitting them to commit brutal atrocities and other high 
crimes.”’ The bills of particular further alleged that specific acts of atrocity 
were committed by ‘‘members of the armed forces of Japan under the com- 
mand of the accused.”” Nowhere was it alleged that the petitioner person- 
ally committed any of the atrocities, or that he ordered their commission, or 
that he had any knowledge of the commission thereof by members of his 
command. 

The findings of the military commission bear out this absence of any direct 
personal charge against the petitioner. The commission merely found that 
atrocities and other high crimes ‘have been committed by members of the 
Japanese armed forces under your command . . . that they were not sporad- 
ic in nature but in many cases were methodically supervised by Japanese 
officers and noncommissioned officers . . . that during the period in ques- 
tion you failed to provide effective control of your troops as was required by 
the circumstances.” 

In other words, read against the background of military events in the Phi- 
lippines subsequent to October 9, 1944, these charges amount to this: ‘‘ We, 
the victorious American forces, have done everything possible to destroy and 
disorganize your lines of communication, your effective control of your per- 
sonnel, your ability to wage war. In those respects we have succeeded. We 
have defeated and crushed your forces. And now we charge and condemn 
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you for having been inefficient in maintaining control of your troops during 
the period when we were so effectively besieging and eliminating your forces 
and blocking your ability to maintain effective control. Many terrible atroc- 
ities were committed by your disorganized troops. Because these atrocities 
were so widespread we will not bother to charge or prove that you committed, 
ordered or condoned any of them. We will assume that they must have re- 
sulted from your inefficiency and negligence as a commander. In short, we 
charge you with the crime of inefficiency in controlling your troops. We 
will judge the discharge of your duties by the disorganization which we our- 
selves created in large part. Our standards of judgment are whatever we 
wish to make them.”’ 

Nothing in all history or in international law, at least as far as I am aware, 
justifies such a charge against a fallen commander of a defeated force. To 
use the very inefficiency and disorganization created by the victorious 
forces as the primary basis for condemning officers of the defeated armies 
bears no resemblance to justice or to military reality. 

International law makes no attempt to define the duties of a commander 
of an army under constant and overwhelming assault; nor does it impose 
liability under such circumstances for failure to meet the ordinary respon- 
sibilities of command. The omission is understandable. Duties, as well as 
ability to control troops, vary according to the nature and intensity of the 
particular battle. To find an unlawful deviation from duty under battle 
conditions requires difficult and speculative calculations. Such calcu- 
lations become highly untrustworthy when they are made by the victor in 
relation to the actions of a vanquished commander. Objective and realistic 
norms of conduct are then extremely unlikely to be used in forming a judg- 
ment as to deviations from duty. The probability that vengeance will form 
the major part of the victor’s judgment is an unfortunate but inescapable 
fact. So great is that probability that international law refuses to recognize 
such a judgment as a basis for a war crime, however fair the judgment may 
be in a particular instance. It is this consideration that undermines the 
charge against the petitioner in this case. The indictment permits, indeed 
compels, the military commission of a victorious nation to sit in judgment 
upon the military strategy and actions of the defeated enemy and to use its 
conclusions to determine the criminal liability of an enemy commander. 
Life and liberty are made to depend upon the biased will of the victor rather 
than upon objective standards of conduct. 

The Court’s reliance upon vague and indefinite references in certain of the 
Hague Conventions and the Geneva Red Cross Convention is misplaced. 
Thus the statement in Article 1 of the Annex to Hague Convention No. IV of 
October 18, 1907, 36 Stat. 2277, 2295, to the effect that the laws, rights and 
duties of war apply to military and volunteer corps only if they are “‘com- 
manded by a person responsible for his subordinates,” has no bearing upon 
the problem in this case. Even if it has, the clause “‘responsible for his sub- 
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ordinates”’ fails to state to whom the responsibility is owed or to indicate the 
type of responsibility contemplated. The phrase has received differing 
interpretations by authorities on international law. In Oppenheim, Inter- 
national Law (6th ed., rev. by Lauterpacht, 1940, vol. 2, p. 204, fn. 3) it is 


stated that ‘‘The meaning of the word ‘responsible’ . . . is not clear. It 
probably means ‘responsible to some higher authority,’ whether the person is 
appointed from above or elected from below; . . .”” Another authority has 


stated that the word “responsible” in this particular context means ‘‘pre- 
sumably to a higher authority,’’ or “‘ possibly it merely means one who con- 
trols his subordinates and who therefore can be called to account for their 
acts.’”” Wheaton, International Law (14th ed., by Keith, 1944, p. 172, fn. 
30). Still another authority, Westlake, International Law (1907, Part II, 
p. 61), states that “‘ probably the responsibility intended is nothing more than 
a capacity of exercising effective control.’’ Finally, Edwards and Oppen- 
heim, Land Warfare (1912, p. 19, par. 22) state that it is enough “‘if the com- 
mander of the corps is regularly or temporarily commissioned as an officer or 
is a person of position and authority.”’ It seems apparent beyond dispute 
that the word “‘responsible”’ was not used in this particular Hague Conven- 
tion to hold the commander of a defeated army to any high standard of ef- 
ficiency when he is under destructive attack; nor was it used to impute to 
him any criminal responsibility for war crimes committed by troops under 
his command under such circumstances. 

The provisions of the other conventions referred to by the Court are on their 
face equally devoid of relevance or significance to the situation here in issue. 
Neither Article 19 of Hague Convention No. X, 36 Stat. 2371, 2389, nor 
Article 26 of the Geneva Red Cross Convention of 1929, 47 Stat. 2074, 2092, 
refers to circumstances where the troops of a commander commit atrocities 
while under heavily adverse battle conditions. Reference is also made to the 
requirement of Article 43 of the Annex to Hague Convention No. IV, 36 
Stat. 2295, 2306, that the commander of a force occupying enemy territory 
“‘shall take all the measures in his power to restore, and ensure, as far as pos- 
sible, public order and safety, while respecting, unless absolutely prevented, 
the laws in force in the country.”’ But the petitioner was more than a com- 
mander of a force occupying enemy territory. He was the leader of an army 
under constant and devastating attacks by a superior re-invading force. 
This provision is silent as to the responsibilities of a commander under such 
conditions as that. 

Even the laws of war heretofore recognized by this nation fail to impute 
responsibility to a fallen commander for excesses committed by his disorga- 
nized troops while under attack. Paragraph 347 of the War Department 
publication, Basic Field Manual, Rules of Land Warfare, FM 27-10 (1940), 
states the principal offenses under the laws of war recognized by the United 
States. This includes all of the atrocities which the Japanese troops were 
alleged to have committed in this instance. Originally this paragraph con- 
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cluded with the statement that ‘‘The commanders ordering the commission 
of such acts, or under whose authority they are committed by their troops, 
may be punished by the belligerent into whose hands they may fall.’’ The 
meaning of the phrase ‘‘under whose authority they are committed” was not 
clear. On November 15, 1944, however, this sentence was deleted and a 
new paragraph was added relating to the personal liability of those who vio- 
late the laws of war. Change 1, FM 27-10. The new paragraph 345.1 
states that ‘Individuals and organizations who violate the accepted laws and 
customs of war may be punished therefor. However, the fact that the acts 
complained of were done pursuant to order of a superior or government sanc- 
tion may be taken into consideration in determining culpability, either by 
way of defense or in mitigation of punishment. The person giving such orders 
may also be punished.’”’ From this the conclusion seems inescapable that 
the United States recognizes individual criminal responsibility for violations 
of the laws of war only as to those who commit the offenses or who order or 
direct their commission. Such was not the allegation here. Cf. Article 67 
of the Articles of War, 10 U.S.C. § 1539. 

There are numerous instances, especially with reference to the Philippine 
Insurrection in 1900 and 1901, where commanding officers were found to 
have violated the laws of war by specifically ordering members of their com- 
mand to commit atrocities and other war crimes. Francisco Frani, G. O. 
143, Dec. 13, 1900, Hq. Div. Phil.; Eugenio Fernandez and Juan Soriano, 
G. O. 28, Feb. 6, 1901, Hq. Div. Phil.; Ciriaco Cabungal, G. O. 188, Jul. 22, 
1901, Hq. Div. Phil.; Natalio Valencia, G. O. 221, Aug. 17, 1901, Hq. Div. 
Phil.; Aniceta Angeles, G. O. 246, Sept. 2, 1901, Hq. Div. Phil.; Francisco 
Braganza, G. O. 291, Sept. 26, 1901, Hq. Div. Phil.; Lorenzo Andaya, G. O. 
328, Oct. 25, 1901, Hq. Div. Phil. And in other cases officers have been held 
liable where they knew that a crime was to be committed, had the power to 
prevent it and failed to exercise that power. Pedro Abad Santos, G. O. 130, 
June 19, 1901, Hq. Div. Phil. Cf. Pedro A. Cruz, G. O. 264, Sept. 9, 1901, 
Hq. Div. Phil. In no recorded instance, however, has the mere inability to 
control troops under fire or attack by superior forces been made the basis of a 
charge of violating the laws of war. 

The Government claims that the principle that commanders in the field 
are bound to control their troops has been applied so as to impose liability on 
the United States in international arbitrations. Case of Jeannaud (1880), 3 
Moore, International Arbitrations (1898) 3000; Case of the Zafiro (1910), 5 
Hackworth, Digest of International Law (1943) 707. The difference be- 
tween arbitrating property rights and charging an individual with a crime 
against the laws of war is too obvious to require elaboration. But even more 
significant is the fact that even these arbitration cases fail to establish any 
principle of liability where troops are under constant assault and demoral- 
izing influences by attacking forces. The same observation applies to the 
common law and statutory doctrine, referred to by the Government, that 
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one who is under a legal duty to take protective or preventive action is guilty 
of criminal homicide if he willfully or negligently omits to act and death is 
proximately caused. State v. Harrison, 107 N.J.L. 213; State v. Irvine, 126 
La. 434; Holmes, The Common Law, p. 278. No one denies that inaction or 
negligence may give rise to liability, civil or criminal. But it is quite another 
thing to say that the inability to control troops under highly competitive and 
disastrous battle conditions renders one guilty of a war crime in the absence of 
personal culpability. Had there been some element of knowledge or direct 
connection with the atrocities the problem would be entirely different. 
Moreover, it must be remembered that we are not dealing here with an ordi- 
nary tort or criminal action; precedents in those fields are of little if any 
value. Rather we are concerned with a proceeding involving an inter- 
national crime, the treatment of which may have untold effects upon the 
future peace of the world. That fact must be kept uppermost in our search 
for precedent. 

The only conclusion I can draw is that the charge made against the peti- 
tioner is clearly without precedent in international law or in the annals of 
recorded military history. This is not to say that enemy commanders may 
escape punishment for clear and unlawful failures to prevent atrocities. But 
that punishment should be based upon charges fairly drawn in light of es- 
tablished rules of international law and recognized concepts of justice. 

But the charge in this case, as previously noted, was speedily drawn and 
filed but three weeks after the petitioner surrendered. The trial proceeded 
with great dispatch without allowing the defense time to prepare an adequate 
case. Petitioner’s rights under the due process clause of the Fifth Amend- 
ment were grossly and openly violated without any justification. All of this 
was done without any thorough investigation and prosecution of those imme- 
diately responsible for the atrocities, out of which might have come some 
proof or indication of personal culpability on petitioner’s part. Instead the 
loose charge was made that great numbers of atrocities had been committed 
and that petitioner was the commanding officer; hence he must have been 
guilty of disregard of duty. Under that charge the commission was free to 
establish whatever standard of duty on petitioner’s part that it desired. By 
this flexible method a victorious nation may convict and execute any or all 
leaders of a vanquished foe, depending upon the prevailing degree of ven- 
geance and the absence of any objective judicial review. 

At a time like this when emotions are understandably high it is difficult to 
adopt a dispassionate attitude toward a case of this nature. Yet now is pre- 
cisely the time when that attitude is most essential. While peoples in other 
lands may not share our beliefs as to due process and the dignity of the indi- 
vidual, we are not free to give effect to our emotions in reckless disregard of 
the rights of others. We live under the Constitution, which is the embodi- 
ment of all the high hopes and aspirations of the new world and which is ap- 
plicable in both war and peace. We must act accordingly. Indeed, an 
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uncurbed spirit of revenge and retribution, masked in formal legal procedure 
for purposes of dealing with a fallen enemy commander, can do more lasting 
harm than all of the atrocities giving rise to that spirit. The people’s faith 
in the fairness and objectiveness of the law can be seriously undercut by that 
spirit. The fires of nationalism can be further kindled. And the hearts of 
all mankind can be embittered and filled with hatred, leaving forlorn and im- 
poverished the noble ideal of malice toward none and charity to all. These 
are the reasons that lead me to dissent in these terms. 


Mr. Justice RUTLEDGE, dissenting. 


Not with ease does one find his views at odds with the Court's in a matter 
of this character and gravity. Only the most deeply felt convictions could 
force one to differ. That reason alone leads me to do so now, against strong 
considerations for withholding dissent. 

More is at stake than General Yamashita’s fate. There could be no pos- 
sible sympathy for him if he is guilty of the atrocities for which his death is 
sought. But there can be and should be justice administered according to 
law. In this stage of war’s aftermath it is too early for Lincoln’s great spirit, 
best lighted in the Second Inaugural, to have wide hold for the treatment of 
foes. It is not too early, it is never too early, for the nation steadfastly to 
follow its great constitutional traditions, none older or more universally pro- 
tective against unbridled power than due process of law in the trial and 
punishment of men, that is, of all men, whether citizens, aliens, alien enemies 
or enemy belligerents. It can become too late. 

This long-held attachment marks the great divide between our enemies 
and ourselves. Theirs was a philosophy of universal force. Ours is one of 
universal law, albeit imperfectly made flesh of our system and so dwelling 
among us. Every departure weakens the tradition, whether it touches the 
high or the low, the powerful or the weak, the triumphant or the conquered. 
If we need not or cannot be magnanimous, we can keep our own law on the 
plane from which it has not descended hitherto and to which the defeated 
foes’ never rose. 

With all deference to the opposing views of my brethren, whose attachment 
to that tradition needless to say is no less than my own, I cannot believe in 
the face of this record that the petitioner has had the fair trial our Constitu- 
tion and laws command. Because I cannot reconcile what has occurred with 
their measure, I am forced to speak. At bottom my concern is that we shall 
not forsake in any case, whether Yamashita’s or another’s, the basic stand- 
ards of trial which, among other guaranties, the nation fought to keep; that 
our system of military justice shall not alone among all our forms of judging 
be above or beyond the fundamental law or the control of Congress within its 
orbit of authority; and that this Court shall not fail in its part under the Con- 
stitution to see that these things do not happen. 
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This trial is unprecedented in our history. Never before have we tried 
and convicted an enemy general for action taken during hostilities or other- 
wise in the course of military operations or duty. Much less have we con- 
demned one for failing to take action. The novelty is not lessened by the 
trial’s having taken place after hostilities ended and the enemy, including the 
accused, had surrendered. Moreover, so far as the time permitted for our 
consideration has given opportunity, I have not been able to find precedent 
for the proceeding in the system of any nation founded in the basic principles 
of our constitutional democracy, in the laws of war or in other internation- 
ally binding authority or usage. 

The novelty is legal as well as historical. We are on strange ground. 
Precedent is not all-controlling in law. There must be room for growth, 
since every precedent has an origin. But it is the essence of our tradition 
for judges, when they stand at the end of the marked way, to go forward with 
caution keeping sight, so far as they are able, upon the great landmarks left 
behind and the direction they point ahead. If, as may be hoped, we are now 
to enter upon a new era of law in the world, it becomes more important than 
ever before for the nations creating that system to observe their greatest 
traditions of administering justice, including this one, both in their own judg- 
ing and in their new creation. The proceedings in this case veer so far from 
some of our time-tested road signs that I cannot take the large strides 
validating them would demand. 


I 


It is not in our tradition for anyone to be charged with crime which is 
defined after his conduct, alleged to be criminal, has taken place;! or in 
language not sufficient to inform him of the nature of the offense or to enable 
him to make defense.?. Mass guilt we do not impute to individuals, perhaps 
in any case but certainly in none where the person is not charged or shown ac- 
tively to have participated in or knowingly to have failed in taking action to 
prevent the wrongs done by others, having both the duty and the power to 
do so. 

It is outside our basic scheme to condemn men without giving reasonable 
opportunity for preparing defense; * in capital or other serious crimes to con- 
vict on ‘‘official documents . . . ; affidavits; . . . documents or transla- 
tions thereof; diaries . . . , photographs, motion picture films, and. . . 
newspapers ’”’ ‘ or on hearsay, once, twice or thrice removed,* more particularly 


1 Cummings v. Missouri, 4 Wall. 277; Kring v. Missouri, 107 U.S. 221. 

2 Armour Packing Co. v. United States, 209 U.S. 56, 83-84; United States v. Cohen Grocery 
Co., 255 U.S. 81; cf. Screws v. United States, 325 U.S. 91. See note 17 and text. 

* Hawk v. Olson, No. 17, October Term, 1945, decided November 13, 1945; Snyder ». 
Massachusetts, 291 U.S. 97, 105: ‘‘What may not be taken away is notice of the charge 
and an adequate opportunity to be heard in defense of it.” See Part ITI. 

‘The commission’s findings state: ‘‘We have received for analysis and evaluation 423 
exhibits consisting of official documents of the United States Army, the United States Depart- 
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when the documentary evidence or some of it is prepared ez parte by the 
prosecuting authority and includes not only opinion but conclusions of guilt. 
Nor in such cases do we deny the rights of confrontation of witnesses and 
cross-examination.® 

Our tradition does not allow conviction by tribunals both authorized and 
bound? by the instrument of their creation to receive and consider evidence 
which is expressly excluded by Act of Congress or by treaty obligation; nor is 
it in accord with our basic concepts to make the tribunal, specially consti- 
tuted for the particular trial, regardless of those prohibitions the sole and 
exclusive judge of the credibility, probative value and admissibility of what- 
ever may be tendered as evidence. 

The matter is not one merely of the character and admissibility of evidence. 
It goes to the very competency of the tribunal to try and punish consistently 
with the Constitution, the laws of the United States made in pursuance 
thereof, and treaties made under the nation’s authority. 

All these deviations from the fundamental law, and others, occurred in 
the course of constituting the commission, the preparation for trial and de- 
fense, the trial itself, and therefore, in effect, in the sentence imposed. 
Whether taken singly in some instances as departures from specific constitu- 
tional mandates or in totality as in violation of the Fifth Amendment’s com- 
mand that no person shall be deprived of life, liberty or property without due 
process of law, a trial so vitiated cannot withstand constitutional scrutiny. 

One basic protection of our system and one only, petitioner has had. He 
has been represented by able counsel, officers of the army he fought. Their 
difficult assignment has been done with extraordinary fidelity, not only to 
the accused, but to their high conception of military justice, always to be 
administered in subordination to the Constitution and consistent Acts of 
Congress and treaties. But, as will appear, even this conceded shield was 
taken away in much of its value, by denial of reasonable opportunity for 
them to perform their function. 

On this denial and the commission’s invalid constitution specifically, but 
also more generally upon the totality of departures from constitutional norms 
inherent in the idea of a fair trial, I rest my judgment that the commission 
was without jurisdiction from the beginning to try or punish the petitioner 
and that, if it had acquired jurisdiction then, its power to proceed was lost in 
the course of what was done before and during trial. 


ment, and the Commonwealth of the Philippines; affidavits; captured enemy documents or 
translations thereof; diaries taken from Japanese personnel, photographs, motion picture 
films, and Manila newspapers.” See notes 19 and 20. 

Concerning the specific nature of these elements in the proof, the issues to which they were 
directed, and their prejudicial effects, see text infra and notes in Part II. 

* Queen v. Hepburn, 7 Cranch. 289; Donnelly v. United States, 228 U. S. 243, 273. See 
Part II; note 21. 

* Motes v. United States, 178 U. S. 471; Paoni v. United States, 281 Fed. 801. See Parts 
II and III. 7 See Part II at notes 10, 19; Part III. 
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Only on one view, in my opinion, could either of these conclusions be 
avoided. This would be that an enemy belligerent in petitioner’s position is 
altogether beyond the pale of constitutional protection, regardless of the fact 
that hostilities had ended and he had surrendered with his country. The 
Government has so argued, urging that we are still at war with Japan and all 
the power of the military effective during active hostilities in theatres of 
combat continues in full force unaffected by the events of August 14, 1945, 
and after. 

In this view the action taken here is one of military necessity, exclusively 
within the authority of the President as Commander-in-Chief and his 
military subordinates to take in warding off military danger and subject to 
no judicial restraint on any account, although somewhat inconsistently it is 
said this Court may ‘“‘examine” the proceedings generally. 

As I understand the Court, this is in substance the effect of what has been 
done. For I cannot conceive any instance of departure from our basic con- 
cepts of fair trial, if the failures here are not sufficient to produce that effect. 

We are technically still at war, because peace has not been negotiated 
finally or declared. But there is no longer the danger which always exists 
before surrender and armistice. Military necessity does not demand the 
same measures. The nation may be more secure now than at any time after 
peace is officially concluded. In these facts is one great difference from Ez 
parte Quirin, 317 U.S. 1. Punitive action taken now can be effective only 
for the next war, for purposes of military security. And enemy aliens, in- 
cluding belligerents, need the attenuated protections our system extends to 
them more now than before hostilities ceased or than they may after a treaty 
of peace is signed. Ample power there is to punish them or others for crimes, 
whether under the laws of war during its course or later during occupation. 
There can be no question of that. The only question is how it shall be done, 
consistently with universal constitutional commands or outside their restrict- 
ing effects. In this sense I think the Constitution follows the flag. 

The other thing to be mentioned in order to be put aside is that we have no 
question here of what the military might have done in a field of combat. 
There the maxim about the law becoming silent in the noise of arms applies. 
The purpose of battle is to kill. But it does not follow that this would 
justify killing by trial after capture or surrender, without compliance with 
laws or treaties made to apply in such cases, whether trial is before or after 
hostilities end. 

I turn now to discuss some of the details of what has taken place. My 
basic difference is with the Court’s view that provisions of the Articles of 
War and of treaties are not made applicable to this proceeding and with its 
ruling that, absent such applicable provisions, none of the things done so 
vitiated the trial and sentence as to deprive the commission of jurisdiction. 

My brother Murpuy has discussed the charge with respect to the sub- 
stance of the crime. With his conclusions in this respect I agree. My 
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own primary concern will be with the constitution of the commission and 
other matters taking place in the course of the proceedings, relating chiefly 
to the denial of reasonable opportunity to prepare petitioner’s defense and 
the sufficiency of the evidence, together with serious questions of admissi- 
bility, to prove an offense, all going as I think to the commission’s jurisdic- 
tion. 

Necessarily only a short sketch can be given concerning each matter. 
And it may be stated at the start that, although it was ruled in Ex parte 
Quirin, supra, that this Court had no function to review the evidence, it was 
not there or elsewhere determined that it could not ascertain whether con- 
viction is founded upon evidence expressly excluded by Congress or treaty; 
nor does the Court purport to do so now. 


II 


Invalidity of the Commission’s Constitution 


The fountainhead of the commission’s authority was General MacArthur’s 
directive by which General Styer was ordered to and pursuant to which he 
did proceed with constituting the commission.* The directive was accom- 
panied by elaborate and detailed rules and regulations prescribing the pro- 
cedure and rules of evidence to be followed, of which for present purposes 
Section 16, set forth below,? is crucial. 


Section 16, as will be noted, permits reception of documents, reports, affi- 


8 The line of authorization within the military hierarchy extended from the President, 
through the Joint Chiefs of Staff and General MacArthur, to General Styer, whose order of 
September 25th and others were made pursuant to and in conformity with General Mac- 
Arthur’s directive. The charge was prepared by the Judge Advocate General’s Department 
ofthe Army. There is no dispute concerning these facts or that the directive was binding on 
General Styer and the commission, though it is argued his own authority as area commanding 
general was independently sufficient to sustain what was done. 

*“ 16. Evidence.—a. The commission shall admit such evidence as in its opinion would 
be of assistance in proving or disproving the charge, or such as in the commission’s opinion 
would have probative value in the mind of a reasonable man. In particular, and without 
limiting in any way the scope of the foregoing general rules, the following evidence may be 
admitted : 

(1) Any document which appears to the commission to have been signed or issued of- 
ficially by any officer, department, agency, or member of the armed forces of any govern- 
ment, without proof of the signature or of the issuance of the document. 

(2) Any report which appears to the commission to have been signed or issued by the 
International Red Cross or a member thereof, or by a medical doctor or any medical 
service personnel, or by an investigator or intelligence officer, or by any other person 
— the commission finds to have been acting in the course of his duty when making 

e report. 

(8) "Affidavits, depositions, or other statements taken by an officer detailed for that 
purpose by military authority. 

(4) Any diary, letter or other document appearing to the commission to contain in- 
formation relating to the charge. 

(5) A copy of any document or other secondary evidence of its contents, if the com- 


— believes that the original is not available or cannot be produced without undue 
elay.... 
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davits, depositions, diaries, letters, copies of documents or other secondary 
evidence of their contents, hearsay, opinion evidence and conclusions, in 
fact of anything which in the commission’s opinion ‘‘ would be of assistance 
in proving or disproving the charge,”’ without any of the usual modes of 
authentication. 

A more complete abrogation of customary safeguards relating to the proof, 
whether in the usual rules of evidence or any reasonable substitute and 
whether for use in the trial of crime in the civil courts or military tribunals, 
hardly could have been made. So far as the admissibility and probative 
value of evidence was concerned, the directive made the commission a law 
unto itself. 

It acted accordingly. As against insistent and persistent objection to the 
reception of all kinds of ‘‘evidence,’’ oral, documentary and photographic, 
for nearly every kind of defect under any of the usual prevailing standards 
for admissibility and probative value, the commission not only consistently 
ruled against the defense, but repeatedly stated it was bound by the directive 
to receive the kinds of evidence it specified,!° reprimanded counsel for con- 
tinuing to make objection, declined to hear further objections, and in more 
than one instance during the course of the proceedings reversed its rulings 
favorable to the defense, where initially it had declined to receive what the 
prosecution offered. Every conceivable kind of statement, rumor, report, 
at first, second, third, or further hand, written, printed or oral, and one 
“‘propaganda”’ film were allowed to come in, most of this relating to atroc- 
ities committed by troops under petitioner’s command throughout the 
several thousand islands of the Philippine Archipelago during the period of 
active hostilities covered by the American forces’ return to and recapture 
of the Philippines." 

The findings reflect the character of the proof and the charge. The state- 
ment quoted above ” gives only a numerical idea of the instances in which 
ordinary safeguards in reception of written evidence were ignored. In 
addition to these 423 ‘‘exhibits,’’ the findings state the commission “has 
heard 286 persons during the course of this trial, most of whom have given 
eye-witness accounts of what they endured or what they saw.” 

But there is not a suggestion in the findings that petitioner personally par- 
ticipated in, was present at the occurrence of, or ordered any of these inci- 
dents, with the exception of the wholly inferential suggestion noted below. 
Nor is there any express finding that he knew of any one of the incidents in 
particular or of all taken together. The only inferential findings that he had 

10Tn one instance the president of the commission said: ‘The rules and regulations 
which guide this Commission are binding upon the Commission and agencies provided to 
assist the Commission. . . . We have been authorized to receive and weigh such evidence 
as we can consider to have probative value, and further comments by the Defense on the 
right which we have to accept this evidence is decidedly out of order.”’ But see note 19. 


1 Cf. text infra at note 19 concerning the prejudicial character of the evidence. 
8 Note 4. 
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knowledge, or that the commission so found, are in the statement that ‘‘the 
crimes alleged to have been permitted by the accused in violation of the laws of 
war may be grouped into three categories’’ set out below, in the further 
statement that ‘“‘the prosecution presented evidence to show that the crimes 
were so extensive and so widespread, both as to time and area," that they 
must either have been wilfully permitted by the accused, or secretly ordered by”’ 
him; and in the conclusion of guilt and the sentence. (Emphasis added.) 
Indeed the commission’s ultimate findings '* draw no express conclusion of 
knowledge, but state only two things: (1) the fact of widespread atrocities 
and crimes; (2) that petitioner ‘‘failed to provide effective control . . . as 
required by the circumstances.” 

This vagueness, if not vacuity, in the findings runs throughout the pro- 
ceedings, from the charge itself through the proof and the findings, to the 
conclusion. It affects the very gist of the offense, whether that was wilful, 
informed and intentional omission to restrain and control troops known by 
petitioner to be committing crimes or was only a negligent failure on his part 
to discover this and take whatever measures he then could to stop the conduct. 


13 Namely, ‘‘(1) Starvation, execution or massacre without trial and maladministration 
generally of civilian internees and prisoners of war; (2) Torture, rape, murder and mass 
execution of very large numbers of residents of the Philippines, including women and chil- 
dren and members of religious orders, by starvation, beheading, bayoneting, clubbing, hang- 
ing, burning alive, and destruction by explosives; (3) Burning and demolition without 
adequate military necessity of large numbers of homes, places of business, places of religious 
worship, hospitals, public buildings, and educational institutions. In point of time, the 
offenses extended throughout the period the Accused was in command of Japanese troops in 
the Philippines. In point of area, the crimes extended through the Philippine Archipelago. 
although by far the most of the incredible acts occurred on Luzon.” ; 

4 Cf. note 13. 

4 In addition the findings set forth that captured orders of subordinate officers gave proof 
that ‘“‘they, at least,” ordered acts “leading directly to” atrocities; that ‘‘the proof offered to 
the Commission alleged criminal neglect . . . as well as complete failure by the higher echelons 
of command to detect and prevent cruel and inhuman treatment accorded by local comman- 
ders and guards”; and that, although ‘‘the defense had established the difficulties faced by 
the Accused” with special reference among other things to the discipline and morale of his 
troops under the ‘‘swift and overpowering advance of American forces,’”’ and notwithstand- 
ing he had stoutly maintained his complete ignorance of the crimes, still he was an officer of 
long experience; his assignment was one of broad responsibility; it was his duty ‘‘to discover 
and control” crimes by his troops, if widespread, and therefore 

“The Commission concludes: (1) That a series of atrocities and other high crimes have 
been committed by members of the Japanese armed forces under your command against the 
people of the United States, their allies and dependencies throughout the Philippine Islands; 
that they were not sporadic in nature but in many cases were methodically supervised by 
Japanese officers and noncommissioned officers; (2) that during the period in question you 
failed to provide effective control of your troops as was required by the circumstances. 

“Accordingly upon secret written ballot, two-thirds or more of the members concurring, 
the Commission finds you guilty as charged and sentences you to death by hanging.” (Em- 
phasis added.) 

6 See note 15. 
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Although it is impossible to determine from what is before us whether peti- 
tioner in fact has been convicted of one or the other or of both these things,!” 
the case has been presented on the former basis and, unless as is noted below 
there is fatal duplicity, it must be taken that the crime charged and sought 
to be proved was only the failure, with knowledge, to perform the comman- 
der’s function of control, although the Court’s opinion nowhere expressly 
declares that knowledge was essential to guilt or necessary to set forth in 
the charge. 

It is in respect to this feature especially, quite apart from the reception of 
unverified rumor, report, etc., that perhaps the greatest prejudice arose from 
the admission of untrustworthy, unverified, unauthenticated evidence which 
could not be probed by cross-examination or other means of testing credi- 
bility, probative value or authenticity. 

Counsel for the defense have informed us in the brief and at the argument 
that the sole proof of knowledge introduced at the trial was in the form of ex 
parte affidavits and depositions. Apart from what has been excerpted from 
the record in the applications and the briefs, and such portions of the record 
as I have been able to examine, it has been impossible for me fully to verify 
counsel’s statement in this respect. But the Government has not disputed 
it; and it has maintained that we have no right to examine the record upon 
any question “of evidence.”” Accordingly, without concession to that view, 
the statement of counsel is taken for the fact. And in that state of things 


petitioner has been convicted of a crime in which knowledge is an essential 


17 The charge, set forth at the end of this note, is consistent with either theory—or both— 
and thus ambiguous, as were the findings. See note 15. The only word implying knowl- 
edge was ‘‘permitting.’’ If ‘‘wilfully” is essential to constitute a crime or charge of one, 
otherwise subject to the objection of ‘‘ vagueness,” cf. Screws v. United States, 325 U.S. 91, 
it would seem that ‘‘ permitting” alone would hardly be sufficient to charge ‘‘ wilful and in- 
tentional” action or omission; and, if taken to be sufficient to charge knowledge, it would 
follow necessarily that the charge itself was not drawn to state and was insufficient to sup- 
port a finding of mere failure to detect or discover the criminal conduct of others. 

At the most “‘permitting” could charge knowledge only by inference or implication. And 
reasonably the word could be taken in the context of the charge to mean “‘allowing”’ or “‘not 
preventing,”’ a meaning consistent with absence of knowledge and mere failure to discover. 
In capital cases such ambiguity is wholly out of place. The proof was equally ambiguous in 
the same respect, so far as we have been informed, and so, to repeat, were the findings. The 
use of “wilfully,” even qualified by a ‘‘must have,” one time only in the findings hardly can 
supply the absence of that or an equivalent word or language in the charge or in the proof to 
support that essential element in the crime. 

The charge was as follows: ‘‘Tomoyuki Yamashita, General Imperial Japanese Army, 
between 9 October 1944 and 2 September 1945, at Manila and at other places in the Philip- 
pine Islands, while commander of armed forces of Japan at war with the United States of 
America and its allies, unlawfully disregarded and failed to discharge his duty 
as commander to control the operations of the members of his command, permitting them to 
commit brutal atrocities and other high crimes against people of the United States and of its 
allies and dependencies, particularly the Philippines; and he, General Tomoyuki Yamashita, 
thereby violated the laws of war.’’ 
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element, with no proof of knowledge other than what would be inadmissible 
in any other capital case or proceeding under our system, civil or military, and 
which furthermore Congress has expressly commanded shall not be received 
in such cases tried by military commissions and other military tribunals.!® 

Moreover counsel assert in the brief, and this also is not denied, that the 
sole proof made of certain of the specifications in the bills of particulars was 
by ex parte affidavits. It was in relation to this also vital phase of the proof 
that there occurred one of the commission’s reversals of its earlier rulings in 
favor of the defense,’® a fact in itself conclusive demonstration of the neces- 
sity to the prosecution’s case of the prohibited type of evidence and of its 
prejudicial effects upon the defense. 

These two basic elements in the proof, namely, proof of knowledge of the 
crimes and proof of the specifications in the bills, that is, of the atrocities 
themselves, constitute the most important instances perhaps, if not the most 
flagrant,?° of departure not only from the express command of Congress 
against receiving such proof but from the whole British-American tradition 
of the common law and the Constitution. Many others occurred, which 
there is neither time nor space to mention.” 


18 Cf, text infra Part IV. 

19 On November 1, early in the trial, the president of the commission stated: ‘‘I think the 
Prosecution should consider the desirability of striking certain items. The Commission feels 
that there must be witnesses introduced on each of the specifications or times. Jt has no 
objection to considering affidavits, but it is unwilling to form an opinion of a particular item 
based solely on an affidavit. Therefore, until evidence is introduced, these particular exhibits 
are rejected.”” (Emphasis added.) 

Later evidence of the excluded type was offered, to introduction of which the defense ob- 
jected on various grounds including the prior ruling. At the prosecution’s urging the com- 
mission withdrew to deliberate. Later it announced that “‘after further consideration, the 
Commission reverses that ruling [of November 1] and affirms its prerogative of receiving and 
considering affidavits or depositions, if it chooses to do so, for whatever probative value the 
Commission believes they may have, without regard to the presentation of some partially 
corroborative oral testimony.” It then added: ‘‘The Commission directs the prosecution 
again to introduce the affidavits or depositions then in question, and other documents of 
similar nature which the prosecution stated has been prepared for introduction.” (Empha- 
sis added.) 

Thereafter this type of evidence was consistently received and again, by the undisputed 
statement of counsel, as the sole proof of many of the specifications of the bills, a procedure 
which they characterize correctly in my view as having “‘in effect, stripped the proceeding 
of all semblance of a trial and converted it into an ex parte investigation.” 

20 This perhaps consisted in the showing of the so-called ‘‘ propaganda ”’ film, ‘‘Orders from 
Tokyo,” portraying scenes of battle destruction in Manila, which counsel say ‘‘ was not in it- 
self seriously objectionable.”” Highly objectionable, inflammatory and prejudicial, however, 
was the accompanying sound track with comment that the film was ‘‘evidence which will 
convict,” mentioning petitioner specifically by name. 

*t Innumerable instances of hearsay, once or several times removed, relating to all manner 
of incidents, rumors, reports, etc., were among these. Many instances, too, are shown of the 
use of opinion evidence and conclusions of guilt, including reports made after ex parte in- 
vestigations by the War Crimes Branch of the Judge Advocate General’s Department, which 
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Petitioner asserts, and there can be no reason to doubt, that by the use of 
all this forbidden evidence he was deprived of the right of cross-examination 
and other means to establish the credibility of the deponents or affiants, not 
to speak of the authors of reports, letters, documents and newspaper articles; 
of opportunity to determine whether the multitudinous crimes specified in 
the bills were committed in fact by troops under his command or by naval or 
air force troops not under his command at the time alleged; to ascertain 
whether the crimes attested were isolated acts of individual soldiers or were 
military acts committed by troop units acting under supervision of officers; 
and, finally, whether ‘‘in short, there was such a ‘pattern’ of conduct as the 
prosecution alleged and its whole theory of the crime and the evidence re- 
quired to be made out.” 

He points out in this connection that the commission based its decision on 
a finding as to the extent and number of the atrocities and that this of itself 
establishes the prejudicial effect of the affidavits, etc., and of the denial re- 
sulting from their reception of any means of probing the evidence they con- 
tained, including all opportunity for cross-examination. Yet it is said there 
is no sufficient showing of prejudice. The effect could not have been other 
than highly prejudicial. The matter is not one merely of ‘rules of evi- 
dence.” It goes, as will appear more fully later, to the basic right of de- 
fense, including some fair opportunity to test probative value. 

Insufficient as this recital is to give a fair impression of what was done, it 
is enough to show that this was no trial in the traditions of the common law 
and the Constitution. If the tribunal itself was not strange to them other- 
wise, it was in its forms and modes of procedure, in the character and sub- 
stance of the evidence it received, in the denial of all means to the accused 
and his counsel for testing the evidence, in the brevity and ambiguity of its 
findings made upon such a mass of material and, as will appear, in the denial 
of any reasonable opportunity for preparation of the defense. Because this 
last deprivation not only is important in itself, but is closely related to the 
departures from all limitations upon the character of and modes of making 
the proof, it will be considered before turning to the important legal questions 
relating to whether all these violations of our traditions can be brushed aside 
as not forbidden by the valid Acts of Congress, treaties and the Constitution, 
in that order. If all these traditions can be so put away, then indeed will we 
have entered upon a new but foreboding era of law. 


III 


Denial of Opportunity to Prepare Defense 


Petitioner surrendered September 3, 1945, and was interned as a prisoner 
of war in conformity with Article 9 of the Geneva Convention of July 27, 


it was and is urged had the effect of “‘ putting the prosecution on the witness stand”’ and of 
usurping the commission’s function as judge of the law and the facts. It is said also that 
some of the reports were received as the sole proof of some of the specifications. 
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1929.22 He was served with the charge on September 25 and put in con- 
finement as an accused war criminal. On October 8 he was arraigned and 
pleaded not guilty. On October 29 the trial began and it continued until 
December 7, when sentence was pronounced, exactly four years almost to 
the hour from the attack on Pearl Harbor. 

On the day of arraignment, October 8, three weeks before the trial began, 
petitioner was served with a bill of particulars specifying 64 items setting 
forth a vast number of atrocities and crimes allegedly committed by troops 
under his command.” The six officers appointed as defense counsel thus 
had three weeks, it is true at the prosecution’s suggestion a week longer than 
they sought at first, to investigate and prepare to meet all these items and 
the large number of incidents they embodied, many of which had occurred 
in distant islands of the archipelago. There is some question whether they 
then anticipated the full scope and character of the charge or the evidence 
they would have to meet. But, as will appear, they worked night and day at 
the task. Even so it would have been impossible to do thoroughly, had 
nothing more occurred. 

But there was more. On the first day of the trial, October 29, the prosecu- 
tion filed a supplemental bill of particulars, containing 59 more specifications 
of the same general character, involving perhaps as many incidents occur- 
ring over an equally wide area.* A copy had been given the defense three 
days earlier. One item, No. 89, charged that American soldiers, prisoners 


of war, had been tried and executed without notice having been given to the 
protecting power of the United States in accordance with the requirements 
of the Geneva Convention, which it is now argued, strangely, the United 
States was not required to observe as to petitioner’s trial.* 

But what is more important is that defense counsel, as they felt was their 
duty, at once moved for a continuance. The application was denied. 


2 Also with Paragraph 82 of the Rules of Land Warfare. 

Typical of the items are allegations that members of the armed forces of Japan under the 
command of the accused committed the acts ‘‘ During the months of October, November and 
December 1944 fof] brutally mistreating and torturing numerous unarmed noncombatant 
civilians at the Japanese Military Police Headquarters located at Cortabitarte and Mabini 
Streets, Manila” and ‘‘On or about 19 February 1945, in the Town of Cuenca, Batangas 
Province, brutally mistreating, massacring, and killing Jose M. Laguo, Esteban Magsamdol, 
Jose Lanbo, Felisa Apuntar, Elfidio Lunar, Victoriana Ramo, and 978 other persons, all un- 
armed noncombatant civilians, pillaging and unnecessarily, deliberately and wantonly dev- 
astating, burning and destroying large areas of that town.” 

*% The supplemental bill contains allegations similar to those set out in the original bill. 
See note 23. For example, it charge that members of the armed forces of Japan under the 
command of the accused ‘‘during the period from 9 October 1944 to about 1 February 1945, 
at Cavite City, Imus and elsewhere in Cavite Province,” were permitted to commit the acts 
of “brutally mistreating, torturing, and killing or attempting to kill, without cause or trial, 
unarmed noncombatant civilians.” 

% See note 39 and text, Part V. 

In support of the motion counsel indicated surprise by saying that, though it was as- 
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However the commission indicated that if, at the end of the prosecution’s 
presentation concerning the original bill, counsel should ‘‘believe they re- 
quire additional time . . . , the Commission will consider such a motion at 
that time,’’ before taking up the items of the supplemental bill. Counsel 
again indicated, without other result, that time was desired at once ‘‘as 
much, if not more”’ to prepare for cross-examination ‘‘as the Prosecutor’s 
case goes in’’ as to prepare affirmative defense. 

On the next day, October 30, the commission interrupted the prosecutor to 
say it would not then listen to testimony or discussion upon the supplemental 
bill. After colloquy it adhered to its prior ruling and, in response to inquiry 
from the prosecution, the defense indicated it would require two weeks before 
it could proceed on the supplemental bill. On November 1 the commission 
ruled it would not receive affidavits without corroboration by witnesses on 
any specification, a ruling reversed four days later. 

On November 2, after the commission had received an affirmative answer 
to its inquiry whether the defense was prepared to proceed with an item in 
the supplemental bill which the prosecution proposed to prove, it announced: 
‘Hereafter, then, unless there is no [sic] objection by the Defense, the Com- 
mission will assume that you are prepared to proceed with any items in the 
Supplemental Bill.’”” On November 8, the question arose again upon the 
prosecution’s inquiry as to when the defense would be ready to proceed on 
the supplemental bill, the prosecutor adding: ‘‘ Frankly, sir, it took the War 
Crimes Commission some three months to investigate these matters and I 
cannot conceive of the Defense undertaking a similar investigation with any 
less period of time.’’ Stating it realized ‘“‘the tremendous burden which we 
have placed on the Defense”’ and its ‘‘determination to give them the time 
they require,’ the commission again adhered to its ruling of October 29. 

Four days later the commission announced it would grant a continuance 
“only for the most urgent and unavoidable reasons.”’ 27 


sumed two or three new specifications might be added, there had been no expectation of 59 
‘about entirely new persons and times.” The statement continued: 

‘‘We have worked earnestly seven days a week in order to prepare the defense on 64 
specifications. And when I say ‘prepare the defense,’ sir, I do not mean merely an affirma- 
tive defense, but to acquaint ourselves with the facts so that we could properly cross-examine 
the Prosecution’s witnesses. 

“|. . ‘In advance of trial’ means: Sufficient time to allow the Defense a chance to pre- 
pare its defense. 

“We earnestly state that we must have this time in order adequately to prepare the de- 
fense. I might add, sir, we think this is important to the Accused, but far more important 
than any rights of this Accused, we believe, is the proposition that this Commission should 
not deviate from a fundamental American concept of fairness. . . .” 

27 The commission went on to question the need for all of the six officers representing the 
defense to be present during presentation of all the case, suggested one or two would be ade- 
quate and others ‘‘should be out of the courtroom” engaged in other matters and strongly 
suggested bringing in additional counsel in the midst of the trial, all to the end that ‘‘need to 
request continuance may not arise.” 
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On November 20, when the prosecution rested, senior defense counsel 
moved for a reasonable continuance, recalling the commission’s indication 
that it would then consider such a motion and stating that since October 29 
the defense had been “working night and day,” with “no time whatsoever 
to prepare any affirmative defense,’’ since counsel had been fully occupied 
trying ‘‘to keep up with the new Bill of Particulars.” 

The commission thereupon retired for deliberation and, on resuming its 
sessions shortly, denied the motion. Counsel then asked for ‘‘a short recess 
of a day.”’ The commission suggested a recess until 1:30 in the afternoon. 
Counsel responded this would not suffice. The commission stated it felt 
“that the Defense should be prepared at least on its opening statement,’”’ to 
which senior counsel answered: “‘ We haven’t had time to do that, sir.” The 
commission then recessed until 8:30 the following morning. 

Further comment is hardly required. Obviously the burden placed upon 
the defense, in the short time allowed for preparation on the original bill, 
was not only “‘tremendous.’’ In view of all the facts, it was an impossible 
one, even though the time allowed was a week longer than asked. But the 
grosser vice was later when the burden was more than doubled by service 
of the supplemental bill on the eve of trial, a procedure which taken in con- 
nection with the consistent denials of continuance and the commission’s 
later reversal of its rulings favorable to the defense was wholly arbitrary, 
cutting off the last vestige of adequate chance to prepare defense and impos- 
ing a burden the most able counsel could not bear. This sort of thing has no 
place in our system of justice, civil or military. Without more, this wide 
departure from the most elementary principles of fairness vitiated the pro- 
ceeding. When added to the other denials of fundamental right sketched 
above, it deprived the proceeding of any semblance of trial as we know that 
institution. 


IV 


Applicability of the Articles of War 


The Court’s opinion puts the proceeding and the petitioner, in so far as 
any rights relating to his trial and conviction are concerned, wholly outside 
the Articles of War. In view of what has taken place, I think the decision’s 
necessary effect is also to place them entirely beyond limitation and protec- 
tion, respectively, by the Constitution. I disagree as to both conclusions or 
effects. 

The Court rules that Congress has not made Articles 25 and 38 applicable 
to this proceeding. I think it has made them applicable to this and all other 
military commissions or tribunals. If so the commission not only lost all 
power to punish petitioner by what occurred in the proceedings. It never 
acquired jurisdiction to try him. For the directive by which it was con- 
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stituted, in the provisions of Section 16,28 was squarely in conflict with Ar- 
ticles 25 and 38 of the Articles of War 2° and therefore was void. 

Article 25 allows reading of depositions in evidence, under prescribed con- 
ditions, in the plainest terms “before any military court or commission in 
any case not capital,’ providing, however, that ‘‘testimony by deposition 
may be adduced for the defense in capital cases.’’ (Emphasis added.) This 
language clearly and broadly covers every kind of military tribunal, whether 
‘“‘court”’ or ‘‘commission.” It covers all capital cases. It makes no ex- 
ception or distinction for any accused. 

Article 38 authorizes the President by regulations to prescribe procedure, 
including modes of proof, even more all-inclusively if possible, ‘‘in cases be- 
fore courts-martial, courts of inquiry, military commissions, and other mili- 
tary tribunals.’’ Language could not be more broadly inclusive. No ex- 
ceptions are mentioned or suggested, whether of tribunals or of accused 
persons. Every kind of military body for performing the function of trial is 
covered. That is clear from the face of the Article. 

Article 38 moreover limits the President’s power. He is so far as practica- 
ble to prescribe ‘‘the rules of evidence generally recognized in the trial of 
criminal cases in the district courts of the United States,’’ a clear mandate 
that Congress intended all military trials to conform as closely as possible 
to our customary procedural and evidentiary protections, constitutional and 
statutory, for accused persons. But there are also two unqualified limita- 
tions, one ‘‘that nothing contrary to or inconsistent with these articles 
{specifically here Article 25] shall be so prescribed ”’; the other “‘that all rules 
made in pursuance of this article shall be laid before the Congress annually.”’ 

Notwithstanding these broad terms the Court, resting chiefly on Article 2, 
concludes the petitioner was not among the persons there declared to be 

28 See note 9. 

29 Article 25 is as follows: ‘A duly authenticated deposition taken upon reasonable no- 
tice to the opposite party may be read in evidence before any military court or commission in 
any case not capital, or in any proceeding before a court of inquiry or a military board, if such 
deposition be taken when the witness resides, is found, or is about to go beyond the State, 
Territory, or district in which the court, commission, or board is ordered to sit, or beyond the 
distance of one hundred miles from the place of trial or hearing, or when it appears to the 
satisfaction of the court, commission, board, or appointing authority that the witness, by 
reason of age, sickness, bodily infirmity, imprisonment, or other reasonable cause, is unable 
to appear and testify in person at the place of trial or hearing: Provided, That testimony by 
deposition may be adduced for the defense in capital cases.’ (Emphasisadded.) 100U.8.C. § 
1496. 

Article 38 reads: ‘The President may, by regulations which he may modify from time to 
time, prescribe the procedure, including modes of proof, in cases before courts-martial, courts 
of inquiry, military commissions, and other military tribunals, which regulations shall insofar 
as he shall deem practicable, apply the rules of evidence generally recognized in the trial of 
criminal cases in the district courts of the United States: Provided, That nothing contrary to or 
inconsistent with these articles shall be so prescribed: Provided further, That all rules made in 
pursuance of this article shall be laid before the Congress annually.” (Emphasis added.) 10 
U.S.C. § 1509. 
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subject to the Articles of War and therefore the commission which tries him 
is not subject to them. That Article does not cover prisoners of war or war 
criminals. Neither does it cover civilians in occupied territories, theatres of 
military operations or other places under military jurisdiction within or with- 
out the United States or territory subject to its sovereignty, whether they be 
neutrals or enemy aliens, even citizens of the United States, unless they are 
connected in the manner Article 2 prescribes with our armed forces, exclusive 
of the Navy. 

The logic which excludes petitioner on the basis that prisoners of war are 
not mentioned in Article 2 would exclude all these. I strongly doubt the 
Court would go so far, if presented with a trial like this in such instances. 
Nor does it follow necessarily that, because some persons may not be men- 
tioned in Article 2, they can be tried without regard to any of the limitations 
placed by any of the other Articles upon military tribunals. 

Article 2 in defining persons ‘‘subject to the articles of war’’ was, I think, 
specifying those to whom the Articles in general were applicable. And there 
is no dispute that most of the Articles are not applicable to the petitioner. 
It does not follow, however, and Article 2 does not provide, that there may 
not be in the Articles specific provisions covering persons other than those 
specified in Article 2. Had it so provided, Article 2 would have been con- 
tradictory not only of Articles 25 and 38 but also of Article 15 among others. 

In 1916, when the last general revision of the Articles of War took place,*° 
for the first time certain of the Articles were specifically made applicable to 
military commissions. Until then they had applied only to courts-martial. 
There were two purposes, the first to give statutory recognition to the mili- 
tary commission without loss of prior jurisdiction and the second to give 
those tried before military commissions some of the more important protec- 
tions afforded persons tried by courts-martial. 

In order to effectuate the first purpose, the Army proposed Article 15.*! 


*° Another revision of the Articles of War took place in 1920. At this time Article 15 was 
slightly amended. 

In 1916 Article 15 was enacted to read: ‘The provisions of these articles conferring juris- 
diction upon courts-martial shall not be construed as depriving military commissions, pro- 
vost courts, or other military tribunals of concurrent jurisdiction in respect of offenders or of- 
fenses that by the law of war may be lawfully triable by such military commissions, provost 
courts, or other military tribunals.” (Emphasis added.) 

The 1920 amendment put in the words ‘‘by statue or” before the words “‘by the law of 
war” and omitted the word “lawfully.” 

‘t Speaking at the Hearings before the Committee on Military Affairs, House of Represen- 
tatives, 62nd Cong., 2d Sess., printed as an Appendix to S. Rep. 229, 63rd Cong., 2d Sess., 
General Crowder said: 


“The next article, No. 15, is entirely new, and the reasons for its insertion in the code 
are these: In our War with Mexico two war courts were brought into existence by or- 
ders of Gen. Scott, viz. the military commission and the council of war. By the military 
commission Gen. Scott tried cases cognizable in time of peace by civil courts, and by the 
council of war he tried offenses against the laws of war. The council of war did not sur- 


vive the Mexican War period, and in our subsequent wars its jurisdiction has been taken 
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over by the military commission, which during the Civil War period tried more than 2,000 
cases. While the military commission has not been formally authorized by statute, its 
jurisdiction as a war court has been upheld by the Supreme Court of the United States. 
It is an institution of the greatest importance in a period of war and should be preserved. 
In the new code the jurisdiction of courts-martial has been somewhat amplified by the intro- 
duction of the phrase Persons subject to military law. There will be more instances in the 
future than in the past when the jurisdiction of courts-martial will overlap that of the war 
courts, and the question would arise whether Congress having aed jurisdiction by 
statute the common law of war jurisdiction was not ousted. I wish to make it perfectly 
lain by the new article that in such cases the jurisdiction of the war court is concurrent.” 
. Rep. No. 229, 63rd Cong., 2d Sess., p. 53. (Emphasis added.) 


And later, in 1916, speaking before the Subcommittee on Military Affairs of the Senate at 
their Hearings on S. 3191, a project for the revision of the Articles of War, 64th Cong., Ist 
Sess., printed as an Appendix to S. Rep. 230, 64th Cong., Ist Sess., General Crowder ex- 
plained at greater length: 


‘Article 15isnew. We have included in article 2 as subject to military law a number 
of persons who are also subject to trial by military commissions. A military commis- 
sion is our common-law war court. It has no emery A existence, though it is recog- 
nized by statute law. As long as the articles embraced them in the designation ‘persons 
subject to military law,’ and provided that they might be tried by court-martial, J was 
afraid that, having made a special provision for their court-martial, it might be held that the 
provision operated to exclude trials by military commission and other war courts; so this new 
article was introduced. . . .” 

“Tt just saves to these war courts the jurisdiction they now have and makes it a concurrent 
jurisdiction with courts-martial, so that the military commander in the field in time of war 
will be at liberty to employ either form of court that happens to be convenient. Both classes 
of courts have the same procedure. For the information of the committee and in explana- 
tion of these war courts to which I have referred I insert here an explanation from 
Winthrop’s Military Law and Precedents— 

“* “The military commission—a war court—had its origin in G. O. 20, Headquarters 
of the Army at Tampico, February 19, 1847 (Gen. Scott). Its jurisdiction was confined 
mainly to criminal offenses of the class cognizable by civil courts in time of peace com- 
mitted george ape of the theater of hostilities. A further war court was originated 
by Gen. Scott at the same time, called ‘council of war,’ with jurisdiction to try the same 
classes of persons for violations of the laws of war, mainly guerillas. These two juris- 
dictions were united in the later war court of the Civil War and Spanish War periods, 
for which the general designation of ‘military commission’ was retained. The military 
commission was given statutory recognition in section 30, act of March 3, 1863, and in 
various other statutes of that period. The United States Supreme Court has acknow- 
— the validity of its judgments (Ex parte Vallandigham, 1 Wall. 243 and Coleman 
v. Tennessee, 97 U. S. 509). It tried more than 2,000 cases during the Civil War and 
reconstruction period. Its composition, constitution, and procedure follows the analogy of 
courts-martial. Another war court is the provost court, an inferior court with jurisdic- 
tion assimilated to that of justices of the peace and police courts; and other war courts 
variously designated ‘courts of conciliation,’ ‘arbitrators,’ ‘military tribunals’ have been 
convened by military commanders in the exercise of the war power as occasion and ne- 
cessity dictated.’ 

“Yet, as I have said, these war courts never have been formally authorized by 
statute. 

“Senator Cott: They grew out of usage and necessity?” , 

“Gen. CROWDER: Out of usage and necessity. I thought it was just as well, as in- 
omy would arise, to put this information in the record.” S. Rep. No. 180, 64th 

ong., Ist Sess. (1916) p. 40. (Emphasis added.) 


Article 15 was also explained in the ‘‘Report of a committee on the proposed revision of 
the articles of war, pursuant to instructions of the Chief of Staff, March 10, 1915,” included 
in Revision of the Articles of War, Comparative Prints, Etc., 1904-1920, J.A.G.O., as follows: 


“A number of articles . . . of the revision have the effect of giving courts-martial 
jurisdiction over certain offenders and offenses which, under the law of war or by statute, 
are also triable by military commissions, provost courts, etc. Article 15 is introduced 
for the purpose of making clear that in such cases a court martial has only a concurrent 
jurisdiction with such war tribunals.” 


i 
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To effectuate the second purpose, Articles 25 and 38 and several others were 
proposed.*? But as the Court now construes the Articles of War, they have 
no application to military commissions before which alleged offenders against 
the laws of war are tried. What the Court holds in effect is that there are 
two types of military commission, one to try offenses which might be cog- 
nizable by a court-martial, the other to try war crimes, and that Congress 
intended the Articles of War referring in terms to military commissions with- 
out exception to be applicable only to the first type. 

This misconceives both the history of military commissions and the legisla- 
tive history of the Articles of War. There is only one kind of military com- 
mission. It is true, as the history noted shows, that what is now called 
‘the military commission” arose from two separate military courts instituted 
during the Mexican War. The first military court, called by General Scott a 
“military commission,’’ was given jurisdiction in Mexico over criminal of- 
fenses of the class cognizable by civil courts in time of peace. The other 
military court, called a “council of war’’ was given jurisdiction over offenses 
against the laws of war. Winthrop, Military Law and Precedents (2d ed., re- 
printed 1920) *1298-1299. During the Civil War “‘the two jurisdictions of 
the earlier commission and council respectively . . . [were] unitedinthe . . . 
war-court, for which the general designation of ‘military commission’ was 
retained as the preferable one.”” Winthrop, supra, at *1299. Since that 
time there has been only one type of military tribunal called the military 
commission, though it may exercise different kinds of jurisdiction,** accord- 
ing to the circumstances under which and purposes for which it is convened. 

The testimony of General Crowder is perhaps the most authoritative evi- 
dence of what was intended by the legislation, for he was its most active 
official sponsor, spending years in securing its adoption and revision. Ar- 
ticles 15, 25 and 38 particularly are traceable to his efforts. His concern to 
secure statutory recognition for military commissions was equalled by his 
concern that the statutory provisions giving this should not restrict their 
preéxisting jurisdiction. He did not wish by securing additional jurisdic- 


® Of course, Articles 25 and 38, at the same time that they gave protection to defendants 
before military commissions, also provided for the application by such tribunals of modern 
tules of procedure and evidence. 

* Winthrop, speaking of military commissions at the time he was writing, 1896, says: 
“The offenses cognizable by military commissions may thus be classed as follows: (1) 
Crimes and statutory offenses cognizable by State or U. S. courts, and which would properly 
be tried by such courts if open and acting; (2) Violations of the laws and usages of war cog- 
nizable by military tribunals only; (3) Breaches of military orders or regulations for which 
offenders are not legally triable by court-martial under the Articles of War.’ (Emphasis 
added.) Winthrop, at *1309. And cf. Fairman, The Law of Martial Rule (2d ed. 1943): 
Military commissions take cognizance of three categories of criminal cases: offenses against 
the laws of war, breaches of military regulations, and civil crimes which, where the ordinary 
courts have ceased to function, cannot be tried normally.’”” (Emphasis added.) Fairman, 


_ See also Davis, A Treatise on the Military Law of the United States (1915) 309- 
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tion, overlapping partially that of the court-martial, to surrender other. 
Hence Article 15. That Article had one purpose and one only. It was to 
make sure that the acquisition of partially concurrent jurisdiction with 
courts-martial should not cause loss of any other. And it was jurisdiction, 
not procedure, which was covered by other Articles, with which he and Con- 
gress were concerned in that Article. It discloses no purpose to deal in any 
way with procedure or to qualify Articles 25 and 38. And it is clear that 
General Crowder at all times regarded all military commissions as being 
governed by the identical procedure. In fact, so far as Articles 25 and 38 
are concerned, this seems obvious for all types of military tribunals. The 
same would appear to be true of other Articles also, e.g., 24 (prohibiting 
compulsory self-incrimination), 26, 27, 32 (contempts), all except the last 
dealing with procedural matters. 

Article 12 is especially significant. It empowers general courts-martial 
to try two classes of offenders: (1) ‘“‘any person subject to military law,” 
under the definition of Article 2, for any offense ‘‘made punishable by these 
articles,’ (2) ‘‘and any other person who by the law of war is subject to trial 
by military tribunals,’ not covered by the terms of Article 2. (Emphasis 
added.) 

Article 12 thus, in conformity with Article 15, gives the general court- 
martial concurrent jurisdiction of war crimes and war criminals with military 
commissions. Neither it nor any other Article states or indicates there are 
to be two kinds of general courts-martial for trying war crimes; yet this is the 
necessary result of the Court’s decision, unless in the alternative that would 
be to imply that in exercising such jurisdiction there is only one kind of gen- 
eral court-martial, but there are two or more kinds of military commission, 
with wholly different procedures and with the result that “‘the commander in 
the field’’ will not be free to determine whether general court-martial or mili- 
tary commission shall be used as the circumstances may dictate, but must 
govern his choice by the kind of procedure he wishes to have employed. 

The only reasonable and, I think, possible conclusion to draw from the 
Articles is that the Articles which are in terms applicable to military com- 
missions are so uniformly and those applicable to both such commissions and 
to courts-martial when exercising jurisdiction over offenders against the laws 
of war likewise are uniformly applicable, and not diversely according to the 
person or offense being tried. 

Not only the face of the Articles, but specific statements in General 
Crowder’s testimony support this view. Thus in the portion quoted above * 
from his 1916 statement, after stating expressly the purpose of Article 15 
to preserve unimpaired the military commission’s jurisdiction, and to make 
it concurrent with that of courts-martial in so far as the two would overlap, 
“so that the military commander in the field in the time of war will be at liberty 
to employ either form of court that happens to be convenient,” he went on to 
say: ‘‘ Both classes of courts have the same procedure,” a statement so un- 

4 Note 31. 


os 
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equivocal as to leave no room for question. And his quotation from Winthrop 
supports his statement, namely: ‘Its [i.e., the military commission’s] com- 
position, constitution and procedure follow the analogy of courts-martial.”’ 

At no point in the testimony is there suggestion that there are two types 
of military commission, one bound by the procedural provisions of the Ar- 
ticles, the other wholly free from their restraints or, as the Court strangely 
puts the matter, that there is only one kind of commission, but that it is 
bound or not bound by the Articles applicable in terms, depending upon who 
is being tried and for what offense; for that very difference makes the differ- 
ence between one and two. The history and the discussion show conclu- 
sively that General Crowder wished to secure and Congress intended to give 
statutory recognition to all forms of military tribunals; to enable command- 
ing officers in the field to use either court-martial or military commission as 
convenience might dictate, thus broadening to this extent the latter’s juris- 
diction and utility; but at the same time to preserve its full preéxisting juris- 
diction; and also to lay down identical provisions for governing or providing 
for the government of the procedure and rules of evidence of every type of 
military tribunal, wherever and however constituted.* 

Finally, unless Congress was legislating with regard to all military com- 
missions, Article 38, which gives the President the power to “prescribe the 
procedure, including modes of proof, in cases before courts-martial, courts of 


% In addition to the statements of General Crowder with relation to Article 15, set out in 
note 31 supra, see the following statements made with reference to Article 25, in 1912 at a 
hearing before the Committee on Military Affairs of the House: ‘‘We come now to article 
25, which relates to the admissibility of depositions. . . . It will be noted further that the 
application of the old article has been broadened to include military commissions, courts of in- 
quiry, and military boards. 

“Mr. Sweet. Please explain what you mean by military commission. 

“Gen. Crowper. That is our common law of war court, and was referred to by me in a 
prior hearing. [The reference is to the discussion of Article 15.] This war court came into 
existence during the Mexican War, and was created by orders of Gen. Scott. It had juris- 
diction to try all cases usually cognizable in time of peace by civil courts. Gen. Scott created 
another war court, called the ‘council of war,’ with jurisdiction to try offenses against the 
laws of war. The constitution, composition, and jurisdiction of these courts have never been 
regulated by statute. The council of war did not survive the Mexican War period, since which 
its jurisdiction has been taken over by the military commission. The military commission 
received express recognition in the reconstruction acts, and its jurisdiction has been affirmed 
and supported by all our courts. It was extensively employed during the Civil War period 
and also during the Spanish-American War. It is highly desirable that this important war 
court should be continued to be governed as heretofore, by the laws of war rather than by 
statute.” §. Rep. No. 229, 63d Cong., 2d Sess., 59; cf. S. Rep. 130, 64th Cong., Ist Sess., 
54-55. (Emphasis added.) See also Hearings before the Subcommittee of the Committee 
pipe Affairs of the Senate on Establishment of Military Justice, 66th Cong., Ist Sess., 

1183. 

Further evidence that procedural provisions of the Articles were intended to apply to all 
forms of military tribunal is given by Article 24, 10 U.S.C. § 1495, which provides against 
compulsory self-incrimination ‘‘before a military court, commission, court of inquiry, or 
board, or before an officer conducting an investigation.’’ This article was drafted so that 

The prohibition should reach all witnesses, irrespective of the class of military tribunal before 
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inquiry, military commissions, and other military tribunals” takes on a 
rather senseless meaning; for the President would have such power only with 
respect to those military commissions exercising concurrent jurisdiction with 
courts-martial. 

All this seems so obvious, upon a mere reading of the Articles themselves 
and the legislative history, as not to require demonstration. And all this 
Congress knew, as that history shows. In the face of that showing I cannot 
accept the Court’s highly strained construction, first, because I think it is in 
plain contradiction of the facts disclosed by the history of Articles 15, 25 and 
38 as well as their language; and also because that construction defeats at 
least two of the ends General Crowder had in mind, namely, to secure statu- 
tory recognition for every form of military tribunal and to provide for them a 
basic uniform mode of procedure or method of providing for their procedure. 

Accordingly, I think Articles 25 and 38 are applicable to this proceeding; 
that the provisions of the governing directive in Section 16 are in direct 
conflict with those Articles; and for that reason the commission was invalidly 
constituted, was without jurisdiction, and its sentence is therefore void. 


The Geneva Convention of 1929 


If the provisions of Articles 25 and 38 were not applicable to the proceed- 
ing by their own force as Acts of Congress, I think they would still be made 
applicable by virtue of the terms of the Geneva Convention of 1929, in 
particular Article 63. And in other respects, in my opinion, the petitioner's 
trial was not in accord with that treaty, namely, with Article 60. 

The Court does not hold that the Geneva Convention is not binding upon 
the United States and no such contention has been made in this case.* It 
relies on other arguments to show that Article 60, which provides that the 
protecting power shall be notified in advance of a judicial proceeding directed 
against a prisoner of war, and Article 63, which provides that a prisoner of 
war may be tried only by the same courts and according to the same proce- 


which they appear. . . .” (Emphasis added.) Comparative Print showing S. 3191 with 
the Present Articles of War and other Related Statutes, and Explanatory Notes, Printed for 
use of the Senate Committee on Military Affairs, 64th Cong., Ist Sess., 17, included in Re- 
vision of the Articles of War, Comparative Prints, Etc., 1904-1920, J.A.G.O. 

%* We are informed that Japan has not ratified the Geneva Convention. See discussion of 
Article 82 in the paragraphs below. We are also informed, however—and the record shows 
this at least as to Japan—that at the beginning of the war both the United States and Japan 
announced their intention to adhere to the provisions of that treaty. The force of that 
understanding continues, perhaps with greater reason if not effect, despite the end of hos- 
tilities. See note 40 and text. 

Article 83 provides: 

_ “The provisions of the present Convention must be respected by the High Contract- 
ing Parties under all circumstances. idee 

“Tn case, in time of war, one of the belligerents is not a party to the Convention, its 
—s shall nevertheless remain in force as between the belligerents who are parties 
thereto.” 
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dure as in the case of persons belonging to the armed forces of the detaining 
power, are not properly invoked by the petitioner. Before considering the 
Court’s view that these Articles are not applicable to this proceeding by 
their terms, it may be noted that on his surrender petitioner was interned in 
conformity with Article 9 of this Convention. 

The chief argument is that Articles 60 and 63 have reference only to of- 
fenses committed by a prisoner of war while a prisoner of war and not to 
violations of the law of war committed while a combatant. This conclusion 
is derived from the setting in which these articles are placed. I do not agree 
that the context gives any support to this argument. The argument is in 
essence of the same type as the argument the Court employs to nullify the 
application of Articles 25 and 38 of the Articles of War by restricting their 
own broader coverage by reference to Article 2. For reasons set forth in the 
margin,*” I think it equally invalid here. 

Neither Article 60 nor Article 63 contains such a restriction of meaning as 


It is not clear whether the Article means that during a war, when one of the belligerents is 
not a party to the Convention, the provisions must nevertheless be applied by all the other 
belligerents to the prisoners of war not only of one another but also of the power that was not 
a party thereto or whether it means that they need not be applied to soldiers of the non- 
participating party who have been captured. If the latter meaning is accepted, the first 
paragraph would seem to contradict the second. 

“Legislative history” here is of some, if little, aid. A suggested draft of a convention on 
war prisoners drawn up in advance of the Geneva meeting by the International Committee 
of the Red Cross (Actes de la Conférence Diplomatique de Genéve, edited by Des Gouttes, 
pp. 21-34) provided in Article 92 that the provisions of the Convention ‘‘ne cesseront d’étre 
obligatories qu’au cas od |’un des Etats belligérents participant 4 la Convention se trouve 
avoir 4 combattre les forces armées d’un autre Etat que n’y serait par partie et 4 l’égard de 
cet Etat seulement.”” See Rasmussen, Code des Prisonniers de Guerre (1931) 70. The fact 
that this suggested article was not included in the Geneva Convention would indicate that 
the nations in attendance were avoiding a decision on this problem. But I think it shows 
more, that is, it manifests an intention not to foreclose a future holding that under the terms 
of the Convention a state is bound to apply the provisions to prisoners of war of nonpartici- 
pating state. And not to foreclose such a holding is to invite one. We should, in my opin- 
ion, so hold, for reasons of security to members of our own armed forces taken prisoner, if for 
no others. 

Moreover, if this view is wrong and the Geneva Convention is not strictly binding upon the 
United States as a treaty, it is strong evidence of and should be held binding as representing 
what have become the civilized rules of international warfare. Yamashita is as much en- 
titled to the benefit of such rules as to the benefit of a binding treaty which codifies them. 
See U. 8S. War Dep’t, Basic Field Manual, Rules of Land Warfare (1940), par. 5-b. 

% Title III of the Convention, which comprises Articles 7 to 67, is called ‘‘Captivity.” It 
contains Section I, ‘Evacuation of Prisoners of War” (Articles 7-8) ; Section II, ‘‘ Prisoners- 
of-War Camps” (Articles 9-26); Section III, ‘Labor of Prisoners of War” (Articles 27-34); 
Section IV, ‘External Relations of Prisoners of War (Articles 35-41) ; and Section V, “‘ Priso- 
ners’ Relations with the Authorities” (Articles 42-67). Thus Title III regulates all the 
various incidents of a prisoner of war’s life while in captivity. 

Section V, with which we are immediately concerned, is divided into three chapters. 
Chapter 1 (Article 42) gives a prisoner of war the right to complain of his condition of captiv- 
ity. Chapter 2 (Articles 43-44) gives prisoners of war the right to appoint agents to repre- 
sent them. Chapter 3 is divided into three subsections and is termed ‘‘ Penalties Applicable 


1 
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the Court reads into them.** In the absence of any such limitation, it would 
seem that they were intended to cover all judicial proceedings, whether 
instituted for crimes allegedly committed before capture or later. Policy 
supports this view. For such a construction is required for the security of 
our own soldiers, taken prisoner, as much as for that of prisoners we take. 
And the opposite one leaves prisoners of war open to any form of trial and 
punishment for offenses against the law of war their captors may wish to use, 
while safeguarding them, to the extent of the treaty limitations, in cases of 
disciplinary offense. This, in many instances, would be to make the treaty 
strain at a gnat and swallow the camel. 


to Prisoners of War.” Subsection 1 (Articles 45-53) contains various miscellaneous articles 

to be considered in detail later. Subsection 2 (Articles 54-59) contains provisions with re- 

spect to disciplinary punishments. And subsection 3 (Articles 60-67) which is termed “‘Judi- 
cial Suits” contains various provisions for protection of a prisoner’s rights in judicial pro- 
ceedings instituted against him. 

Thus, subsection 3, which contains Articles 60 and 63, as opposed to subsection 2, of 
Chapter 3, is concerned not with mere problems of discipline, as is the latter, but with the 
more serious matters of trial leading to imprisonment or possible sentence of death; cf. 
Brereton, The Adminstration of Justice Among Prisoners of War by Military Courts (1935) 
1 Proc. Australian & New Zealand Society of International Law 143, 153. The Court, how- 
ever, would have the distinction between subsection 2 and subsection 3 one between minor 
disciplinary action against a prisoner of war for acts committed while a prisoner and major 
judicial action against a prisoner of war for acts committed while a prisoner. This narrow 
view not only is highly strained, confusing the different situations and problems treated by 
the two subdivisions. It defeats the most important protections subsection 3 was intended 
to secure, for our own as well as for enemy captive military personnel. 

At the most there would be logic in the Court’s construction if it could be said that all of 
Chapter 3 deals with acts committed while a prisoner of war. Of course, subsection 2 does, 
because of the very nature of its subject-matter. Disciplinary action will be taken by a 
captor power against prisoners of war only for acts committed by prisoners after capture. 

But it is said that subsection 1 deals exclusively with acts committed by a prisoner of war 
after having become a prisoner, and this indicates subsection 3 is limited similarly. This 
ignores the fact that some of the articles in subsection 1 appear, on their face, to apply to all 
judicial proceedings for whatever purpose instituted. Article 46, for example, provides in 

' ‘Punishments other than those provided for the same acts for soldiers of the national 
armies may not be imposed upon prisoners of war by the military authorities and courts 
of the detaining Power.” 

This seems to refer to war crimes as well as to other offenses; for surely a country cannot 

punish soldiers of another army for offenses against the law of war, when it would not punish 

its own soldiers for the same offenses. Similarly, Article 47 in subsection 1 appears to refer 
to war crimes as well as to crimes committed by a prisoner after his capture. It reads in part: 


“Judicial proceedings against prisoners of war shall be conducted as rapidly as the 
circumstances permit; preventive imprisonment shall be limited as much as possible.” 


Thus, at the most, subsection 1 contains, in some of its articles, the same ambiguities and 
is open to the same problem that we are faced with in construing Articles 60 and 63. It can- 
not be said, therefore, that all of chapter 3 and especially subsection 3 relate only to acts com- 
mitted by prisoners of war after capture, for the meaning of subsection 3, in this argument, 
is related to the meaning of subsection 1; and subsection 1 is no more clearly restricted to 
punishments and proceedings in disciplinary matters than is subsection 3. 

38 Article 60 pertinently is as follows: ‘At the opening of a judicial proceeding directed 
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The United States has complied with neither of these Articles. It did not 
notify the protecting power of Japan in advance of trial as Article 60 requires 
it to do, although the supplemental bill charges the same failure to petitioner 
in Item 89.°° It is said that, although this may be true, the proceeding is 
not thereby invalidated. The argument is that our noncompliance merely 
gives Japan a right of indemnity against us and that Article 60 was not in- 
tended to give Yamashita any personal rights. I cannot agree. The 
treaties made by the United States are by the Constitution made the supreme 
law and the land. In the absence of something in the treaty indicating that 
its provisions were not intended to be enforced, upon breach, by more than 
subsequent indemnification, it is, as I conceive it, the duty of the courts of 
this country to insure the nation’s compliance with such treaties, except in 
the case of political questions. This is especially true where the treaty 
has provisions—such as Article 60—for the protection of a man being tried 
for an offense the punishment for which is death; for to say that it was in- 
tended to provide for enforcement of such provisions solely by claim, after 
breach, of indemnity would be in many instances, especially those involving 
trial of nationals of a defeated nation by a conquering one, to deprive the 
Articles of all foree. Executed men are not much aided by post-war claims 
for indemnity. I do not think the adhering powers’ purpose was to provide 
only for such ineffective relief. 

Finally, the Government has argued that Article 60 has no application 
after the actual cessation of hostilities, as there is no longer any need for an 
intervening power between the two belligerents. The premise is that Japan 
no longer needs Switzerland to intervene with the United States to protect 
the rights of Japanese nationals, since Japan is now in direct communication 
with this Government. This of course is in contradiction of the Govern- 
against a prisoner of war, the detaining Power shall advise the representative of the protect- 
ing Power thereof as soon as possible, and always before the date set for the opening of the 
trial. 

“This advise shall contain the following information: 

“a) Civil state and rank of prisoner; 

“b) Place of sojourn or imprisonment; 

“c) Specification of the [count] or counts of the indictment, giving the legal provisions 
applicable. 

“Tf it is not possible to mention in that advice the court which will pass upon the matter, 
the date of opening the trial and the place where it will take place, this information must be 
furnished to the representative of the protecting Power later, as soon as possible, and at all 
events, at least three weeks before the opening of the trial.” 

Article 63 reads: ‘‘Sentence may be pronounced against a prisoner of war only by the same 
courts and according to the same procedure as in the case of persons belonging to the armed 
forces of the detaining Power.” 

** Item 89 charged the armed forces of Japan with subjecting to trial certain named and 
other prisoners of war ‘‘without prior notice to a representative of the protecting power; 
without opportunity to defend, and without counsel; denying opportunity to appeal from 
the sentence rendered; failing to notify the protecting power of the sentence pronounced; and 
executed a death sentence without communicating to the representative of the protecting 
power the nature and circumstances of théoffense charged.” 
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ment’s theory, in other connections, that the war is not over and military 
necessity still requires use of all the power necessary for actual combat. 

Furthermore the premise overlooks all the realities of the situation. 
Japan is a defeated power, having surrendered, if not unconditionally then 
under the most severe conditions. Her territory is occupied by American 
military forces. She is scarcely in a position to bargain with us or to assert 
her rights. Nor can her nationals. She no longer holds American prisoners 
of war.*° Certainly, if there was the need of an independent neutral to pro- 
tect her nationals during the war, there is more now. In my opinion the 
failure to give the notice required by Article 60 is only another instance of 
the commission’s failure to observe the obligations of our law. 

What is more important, there was no compliance with Article 63 of the 
same Convention. Yamashita was not tried “according to the same pro- 
cedure as in the case of persons belonging to the armed forces of the detaining 
Power.”’ Had one of our soldiers or officers been tried for alleged war 
crimes, he would have been entitled to the benefits of the Articles of War. 
I think that Yamashita was equally entitled to the same protection. In any 
event, he was entitled to their benefits under the provisions of Article 63 
of the Geneva Convention. Those benefits he did not receive. Accordingly, 
his trial was in violation of the Convention. 


VI 


The Fifth Amendment 


Wholly apart from the violation of the Articles of War and of the Geneva 
Convention, I am completely unable to accept or to understand the Court’s 
ruling concerning the applicability of the due process clause of the Fifth 
Amendment to this case. Not heretofore has it been held that any human 
being is beyond its universally protecting spread in the guaranty of a fair 
trial in the most fundamental sense. That door is dangerous to open. I 
will have no part in opening it. For once it is ajar, even for enemy bellig- 
erents, it can be pushed back wider for others, perhaps ultimately for all. 

The Court does not declare expressly that petitioner as an enemy bellig- 
erent has no constitutional rights, a ruling I could understand but not accept. 
Neither does it affirm that he has some, if but little, constitutional protec- 
tion. Nor does the Court defend what was done. I think the effect of what 
it does is in substance to deny him all such safeguards. And this is the great 
issue in the cause. 

For it is exactly here we enter wholly untrodden ground. The safe sign- 
posts to the rear are not in the sum of protections surrounding jury trials or 
any other proceeding known to our law. Nor is the essence of the Fifth 
Amendment’s elementary protection comprehended in any single one of our 


0 Nations adhere to international treaties regulating the conduct of war at least in part 
because of the fear of retaliation. Japan no longer has the means of retaliating. 
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time-honored specific constitutional safeguards in trial, though there are 
some without which the words ‘‘fair trial” and all they connote become a 
mockery. 

Apart from a tribunal concerned that the law as applied shall be an instru- 
ment of justice, albeit stern in measure to the guilt established, the heart of 
the security lies in two things. One is that conviction shall not rest in any 
essential part upon unchecked rumor, report, or the results of the prosecu- 
tion’s ex parte investigations, but shall stand on proven fact; the other, cor- 
relative, lies in a fair chance to defend. This embraces at the least the rights 
to know with reasonable clarity in advance of the trial the exact nature of the 
offense with which one is to be charged; to have reasonable time for preparing 
to meet the charge and to have the aid of counsel in doing so, as also in the 
trial itself; and if, during its course, one is taken by surprise, through the 
injection of new charges or reversal of rulings which brings forth new masses 
of evidence, then to have further reasonable time for meeting the unexpected 
shift. 

So far as I know, it has not yet been held that any tribunal in our system, 
of whatever character, is free to receive ‘such evidence as in its opinion”’ 
would be ‘‘of assistance in proving or disproving the charge”’ or, again as in 
its opinion, ‘‘ would have probative value in the mind of a reasonable man”’; 
and, having received what in its unlimited discretion it regards as sufficient, 
is also free to determine what weight may be given to the evidence received 
without restraint.“ 

When to this fatal defect in the directive, however innocently made, are 
added the broad departures from the fundamentals of fair play in the proof 
and in the right to defend which occurred throughout the proceeding, there 
can be no accommodation with the due process of law which the Fifth 
Amendment demands. 

All this the Court puts to one side with the short assertion that no question 
of due process under the Fifth Amendment or jurisdiction reviewable here is 
presented. I do not think this meets the issue, standing alone or in con- 
junction with the suggestion which follows that the Court gives no intimation 
one way or the other concerning what Fifth Amendment due process might 
require in other situations. 

It may be appropriate to add here that, although without doubt the direc- 
tive was drawn in good faith in the belief that it would expedite the trial and 


“| There can be no limit to the admissibility or the use of evidence if the only test to be ap- 
plied concerns probative value and the only test of probative value, as the directive com- 
manded and the commission followed out, lies ‘‘in the Commission’s opinion,’”’ whether that 
be concerning the assistance the ‘‘evidence” tendered would give in proving or disproving 
the charge or as it might think would “have value in the mind of a reasonable man.” Nor 
is it enough to establish the semblance of a constitutional right that the commission declares, 
in receiving the evidence, that it comes in as having only such probative value, if any, as the 
commission decides to award it and this is accepted as conclusive. 
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that enemy belligerents in petitioner’s position were not entitled to more, 
that state of mind and purpose cannot cure the nullification of basic constitu- 
tional standards which has taken place. 


It is not necessary to recapitulate. The difference between the Court's 
view of this proceeding and my own comes down in the end to the view, on 
the one hand, that there is no law restrictive upon these proceedings other 
than whatever rules and regulations may be prescribed for their government 
by the executive authority or the military and, on the other hand, that the 
provisions of the Articles of War, of the Geneva Convention and the Fifth 
Amendment apply. 

I cannot accept the view that anywhere in our system resides or lurks a 
power so unrestrained to deal with any human being through any process of 
trial. What military agencies or authorities may do with our enemies in 
battle or invasion, apart from proceedings in the nature of trial and some 
semblance of judicial action, is beside the point. Nor has any human being 
heretofore been held to be wholly beyond elementary procedural protec- 
tion by the Fifth Amendment. I cannot consent to even implied departure 
from that great absolute. 

It was a great patriot who said: 


He that would make his own liberty secure must guard even his enemy 
from oppression; for if he violates this duty he establishes a precedent 


that will reach himself.*? 


Mr. Justice Murry joins in this opinion. 


in re HOMMA 
SUPREME COURT OF THE UNITED STATES* 


[February 11, 1946.] 


Mr. Justice Murpuy, dissenting. 


This case, like In re Yamashita, decided February 4, 1946, poses a problem 
that cannot be lightly brushed aside or given momentary consideration. 
It involves something more than the guilt of a fallen enemy commander 
under the law of war or the jurisdiction of a military commission. This 
nation’s very honor, as well as its hopes for the future, is at stake. Either 
we conduct such a trial as this in the noble spirit and atmosphere of our Con- 
stitution or we abandon all pretense to justice, let the ages slip away and 


* II] Complete Writings of Thomas Paine, ed. by Foner, 1945, p. 588. 

* Nos. 93 Miscellaneous and 818. October Term, 1945. 

t The Court denied a motion and petitions for writs of habeas corpus and certiorari without 
opinion; for substance of holding see in re Yamashita, above p. 432. 
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descend to the level of revengeful blood purges. Apparently the die has 
been cast in favor of the latter course. But I, for one, shall have no part in 
it, not even through silent acquiescence. 

Petitioner, a civilian for the past three and a half years, was the victorious 
commander of the 14th Army of the Imperial Japanese Army in the Philip- 
pines from December 12, 1941, to August 5, 1942. It may well be that the 
evidence of his guilt under the law of war is more direct and clear than in the 
case of General Yamashita, though this could be determined only by an 
examination of the evidence such as we have had no opportunity to make. 
But neither clearer proof of guilt nor the acts of atrocity of the Japanese 
troops could excuse the undue haste with which the trial was conducted or 
the promulgation of a directive containing such obviously unconstitutional 
provisions as those approving the use of coerced confessions or evidence and 
findings of prior mass trials. To try the petitioner in a setting of reason and 
calm, to issue and use constitutional directives and to obey the dictates of 
a fair trial are not impossible tasks. Hasty, revengeful action is not the 
American way. All those who act by virtue of the authority of the United 
States are bound to respect the principles of justice codified in our Con- 
stitution. Those principles, which were established after so many centuries 
of struggle, can scarcely be dismissed as narrow artificialities or arbitrary 
technicalities. They are the very life blood of our civilization. 

Today the lives of Yamashita and Homma, leaders of enemy forces van- 
quished in the field of battle, are taken without regard to due process of law. 
There will be few to protest. But tomorrow the precedent here established 
can be turned against others. A procession of judicial lynchings without 
due process of law may now follow. No one can foresee the end of this 
failure of objective thinking and of adherence to our high hopes of a new 
world. The time for effective vigilance and protest, however, is when the 
abandonment of legal procedure is first attempted. A nation must not perish 
because, in the natural frenzy of the aftermath of war, it abandoned its cen- 
tral theme of the dignity of the human personality and due process of law. 


Mr. Justice RUTLEDGE agrees with these views. 


Mr. Justice RUTLEDGE, dissenting. 


I dissent upon the grounds stated in the dissenting opinions in the Yama- 
shita case, Nos. 61 Mise. and 672, O. T. 1945, decided February 4, 1946, all 
of which are exemplified in these applications, and for additional reasons 
presented by them. 

For the first time the Court, by its denial of the applications with the ef- 
fect of sustaining the commission’s jurisdiction, permits trial for a capital 
offense under a binding procedure which allows forced confessions to be 
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received in evidence;! makes proof in prior trials of groups for mass offenses 
‘prima facie evidence that the accused is likewise guilty of that offense”’; * 
and requires that the findings and judgment in such a mass trial ‘‘be given 
full faith and credit’’ in any subsequent trial of an individual person charged 
as a member of the group.* These provisions of the directive ordering the 
creation of the commission in my judgment vitiate the entire proceeding. 

Moreover the time allowed for preparation of the defense was cut from the 
three weeks given to Yamashita to fifteen days between arraignment and the 
beginning of trial. Motions at arraignment for 30 days to prepare defense 
before the trial began and on the opening day of trial for a ten-day continu- 
ance, the latter supported by counsel’s affidavit of insufficient time, were 
denied.‘ 

Other serious questions, affecting the validity and fairness of the com- 
mission’s constitution are presented which were not raised in the Yamashita 
petitions. 

I think the motion and petition respectively should be granted and deter- 
mined on the merits. 


Mr. Justice Murpuy joins in this opinion. 


1 The directive or order prescribing the regulations governing the trial was issued Decem- 
ber 5, 1945, and provided in Paragraph 5d Evidence (7): ‘‘ All purported confessions or state- 
ments of the accused shall be admissible without prior proof that they were voluntarily 
given, it being for the Commission to determine only the truth or falsity of such confessions 
or statements.” (Emphasis added.) In addition to the further provisons set forth in notes 
2 and 3, the order provided for the reception of evidence in even broader terms if possible 
than the directive relating to similar matters which covered General Yamashita’s trial. 

? Paragraph 5d Evidence also contained the following subdivision (4): ‘‘If the accused is 
charged with an offense involving concerted criminal action upon the part of a military or 
naval unit, or any group or organization, evidence which has been given previously at a 
trial resulting in the conviction of any other member of that unit, group or organization, 
relative to that concerted offense, may be received as prima facie evidence that the accused 
likewise guilty of that offense.” 

? Paragraph 5d Evidence (5) is as follows: ‘‘The findings and judgment of a commission in 
any trial of a unit, group, or organization with respect to the criminal character, purpose or 
activities thereof shall be given full faith and credit in any sybsequent trial, by that or any 
other commission, of an individual person charged with criminal responsibility through mem- 
bership in that unit, group or organization. Upon proof of membership in that unit, group 
or organization convicted by a commission, the burden shall be on the accused to establish by 
proof any mitigating circumstances relating to his membership or participation therein.” 

‘ The following is a bare chronological statement concerning the constitution of the com- 
mission and subsequent events: On December 5, 1945, the regulations governing the trial 
were issued; December 6, the order to General Styer to appoint the commission followed; on 
December 12, petitioner was transferred from Japan to Manila; December 15, counsel for 
the defense was appointed; December 17, the charge was served on petitioner, substantially 
identical with that in the Yamashita case, containing 47 specifications of the same general 
type there involved, together with a supplemental charge that on May 6, 1942, petitioner 
refused to grant quarter to the armed forces of the United States and its allies in Manila Bay, 
Philippines; December 19, the commission convened, counsel were sworn, petitioner was 
arraigned, pleaded not guilty and entered a motion for thirty days time to prepare defense 


JUDICIAL DECISIONS 


REISIG AND POPPLE v. ASSOCIATED JEWISH CHARITIES 
OF BALTIMORE AND THE HEBREW UNIVERSITY 
OF JERUSALEM 


MARYLAND COURT OF APPEALS* 
[December 15, 1943] 


In suit to determine right of foreign unincorporated membership association, organized 
and functioning under the law of a foreign jurisdiction to receive devise of real estate in this 
state, the courts of Maryland are required by statute to take notice of such foreign law and to 
apply it to the facts of the case as would be proper if such foreign law were domestic law. 

A university association organized and functioning under the laws covering associations 
of Palestine, for the sole purpose of governing and dealing with a Hebrew university at 
Jerusalem, has the legal right under the law of Palestine to receive and hold for such uni- 
versity a one-half interest in a ground rent devised to it for that purpose, by the last will and 
testament of a resident of this state, and has in addition to power of sale of disposition of the 
ground rent so as to convert same into a funds of the association. 


MELVIN, J. 


The appellants are the leasehold owners of property in Baltimore City, 
1916 E. 31st Street, in which the appellees hold the reversion, as beneficiaries 
under the codicil to the last will and testament of the late Miss Eleanor S. 


Cohen, of that city. In response to due notice from appellants of their 


before trial. The motion was denied. On January 3, 1946, the commission reconvened. 
The prosecution then filed a bill of particulars to two of the specifications. Petitioner’s plea 
to the jurisdiction, motion to dismiss, motions for bills of particulars relating to certain items 
in the specifications, and for further particulars concerning other items were denied. The 
commission also then denied the motion of counsel for the defense to postpone the trial for 
ten days. This motion was supported by affidavit of chief counsel, dated January 2, 1945, 
which set forth that he and his associates began work on preparing the defense on December 
16; that “each of the 48 specifications requires a detailed investigation and that eighteen 
days have proved insufficient time to accomplish even a small portion of this investigation ” ; 
that two members of the defense staff who had left for Tokyo on December 25 to interview 
witnesses and secure other evidence had not returned; that two of three investigators origi- 
nally assigned to the defense were ill and in the hospital, one from December 21, the other 
from December 24, and that only one additional investigator had been assigned to the defense, 
though others had been promised; that on January 2 the defense had received from the pros- 
ecution eleven ‘‘typical cases” on which proof was to be offered under specification 4 and 
nine “representative instances” under specification 47, which the defense had no opportu- 
nity to investigate. The affidavit concluded with the statement that a minimum period of 
ten days was required before counsel could be prepared to proceed with the trial. 

The trial began in the afternoon of January 3. On January 16 petitions for writs of habeas 
corpus and prohibition were filed in the Supreme Court of the Philippines. They were de- 
nied January 23 without argument. The petitions and motions constituting this application 
were filed in this Court February 7, 1946. 

* No. 53, October Term, 1943; 182 Md. 432. 
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desire to redeem this interest and to acquire thereby the complete fee simple 
title to the property in question, both of the appellees tendered their respec- 
tive deeds and disclaimed the necessity for the appointment of a trustee to 
accomplish that end. The appellants (Plaintiffs below) in their bill of com- 
plaint raised the point that a trusteeship is necessary because of the alleged 
fact that one of the appellees, The Hebrew University of Jerusalem (the 
correct legal title of which is ‘‘The Hebrew University Association’’) is an 
unincorporated association and as such cannot hold or convey real property 
in Maryland. It is not disputed that the New York corporation it chose as 
its channel for transferring the title to appellants,—the ‘‘ American Friends 
of The Hebrew University, Inc.,’”’—to which it executed its deed in February, 
1942, is legally qualified to pass a valid title, as it offers to do, or that the 
other appellee, The Associated Jewish Charities of Baltimore, is likewise 
qualified. The issue in the case is, therefore, confined to the legal status of 
the particular appellee which is located in Palestine. The Court below held 
that a valid title could pass through the proffered deed, without the interven- 
tion of a trustee, and it is from this decree that the leaseholders have appealed. 

In their admirable presentation of the case counsel for both sides have 
greatly facilitated the Court’s determination of the nice questions of title 
involved, concerning the applicability of the laws of Palestine and the laws 
of Maryland to a situation which is unusual, if not unique, in this jurisdiction. 

The facts of the case are undisputed. The devisor of the ground rents, 
Miss Eleanor 8. Cohen, in a carefully prepared codicil thereto, made plain 
her desire and intention to execute a charitable trust for the benefit of her 
co-religionists in Palestine, Baltimore and elsewhere. To that end, she 
devised in her will her residuary estate to Dr. Harry Friedenwald of Balti- 
more, Maryland, with the late Justice Louis D. Brandeis as an alternate 
devisee, coupled with the request, however, that the same may be used “for 
my co-religionists in Palestine, Baltimore, or wherever he may consider that 
most good can be accomplished.”’ That will was dated April 18, 1934, and 
under date of November 1, 1935, Miss Cohen made the following codicil to 
it: ““By my will I have devised and bequeathed my residuary estate to Dr. 
Harry Friedenwald, or alternatively to Justice Louis D. Brandeis, with the 
intent and purpose that the same be used for the benefit of my co-religion- 
ists in Palestine, Baltimore or elsewhere. As I am advised that such dis- 
position of my residuary estate might subject my estate to greater taxation 
upon my death than would be the case if I had devised and bequeathed my 
residuary estate to a corporation, I do therefore now modify such disposition 
of my residuary estate by devising and bequeathing one-half of the same to 
The Associated Jewish Charities of Baltimore and the other half thereof to 
The Hebrew University of Jerusalem; to be applied to the respective pur- 
poses of said corporations.” 

Miss Cohen died in August, 1937, and the devise of her residuary estate 
became effective in due course thereafter, apparently without any question 
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having been raised until the filing of this suit. It is quite evident that when 
she named in her codicil these two particular devisees, in lieu of the individ- 
uals named in her will, she had no other thought in mind than that said 
devisees were both bodies corporate and thus entirely free to operate as such 
in carrying out her expressed intention. When it subsequently developed 
that the correct nomenclature of The Hebrew University of Jerusalem is The 
Hebrew University Association, that made no difference legally, but only 
directed the court’s inquiry to the status of the Association instead of the 
University. 

In order to establish this status two thoroughly competent witnesses—one 
of them an expert on Palestine law—were presented, and their testimony, 
with the documentary evidence, clears the path of legal difficulties in the 
way of transferring a valid title by both of these devisees, without the 
appointment of a trustee. 

The testimony of this expert, Mr. Haim Margalith, whose qualifications 
are conceded, as well as that of Mr. Salamann Schocken, Chairman of The 
Hebrew University of Jerusalem, is altogether of a most enlightening char- 
acter and leaves no doubt that The Hebrew University Association is to all 
intents and purposes an organization of such nature as to qualify it to hold 
and transfer title to real property in Maryland. It is, as Mr. Margalith 
describes it, ‘‘a legal entity, a juridic person,” and is so recognized by the 
authorities in Palestine. 

This Association was formed in 1925 for the sole purpose of governing and 
dealing with The Hebrew University at Jerusalem. The members of the 
Association are members of the Board of Governors of the University and 
form an association which was organized, and continues to function, under 
the Law Covering Associations of Palestine, otherwise known as ‘“‘The Law 
of Societies.” As Mr. Margalith states, this law is used to a large extent by 
various philanthropic and educational organizations where there is no profit- 
making in view. 

Rules of each of such associations are required by law to be filed promptly 
after organization with the office of the District Commissioner of each dis- 
trict, one of which is Palestine, and kept there on file; also, various changes 
that take place subsequent to the time of organization are to be reported to 
the District Commissioner’s office. 

The Hebrew University Association, having been thus organized, formu- 
lated its rules and filed them with the District Commissioner at Jerusalem, 
as required. It thus became an association organized and functioning under 
the Law of Societies. This law became effective in 1909 under the Ottoman 
regime and is one of the Laws which were retained when Palestine came un- 
der the mandate granted to Great Britain after World War No. 1. In 1922 
the Palestine Order in Council was promulgated, which provided, among 
other things, for administration of the laws of Palestine in conformity with 
the common law and the doctrines of equity in force in England. 
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In this situation, the courts of Maryland are specially required to take 
judicial notice of this foreign law and to apply it to the facts of the particular 
case, ‘‘as would be proper if such foreign law were domestic law.’”’ Article 
35, Secs. 56-8, Annotated Code of Maryland. 

Under this law of Palestine, The Hebrew University Association, by its 
duly registered and certified rules, was authorized on behalf of the Univer- 
sity at Jerusalem: ‘‘(c.) to solicit, secure and accept gifts, endowments, 
bequests, contributions and subscriptions, and to administer and dispose of 
the same; (d.) to borrow or raise money without security, or secured with 
mortgage or other charge on all or any of the property and assets of the 
Association, and to redeem or pay off any such securities.” These rules 
also provide for an executive council which, subject to the control of the 
Board of Governors, shall have the ‘“‘management and administration of 
the revenue and property of the Association, the conduct of its affairs, the 
custody and use of the common seal, and, in particular, but without dero- 
gating from the generality of the aforegoing powers, it shall have the follow- 
ing powers, viz: to borrow and raise money, as hereinbefore expressed, and 
(2) to invest any monies of the Association (including any trust funds vested 
in, or entrusted to, the Association) in any such manner and from any 
such securities as the Association may do, and from time to time to realize 
or vary such investments. . . .” 

Without quoting from the various provisions of the Law Covering As- 
sociations, as referred to in the testimony of the two witnesses in the case, 
it is sufficient to say that, based on an examination of this law, as expertly 
interpreted by them, this court has reached the conclusion, and so holds, 
that under the law of Palestine this appellee had the legal right to receive 
and hold for the Hebrew University of Jerusalem the one-half interest in the 
ground rent in question. It was in keeping with the objects for which the 
Association was formed, and whether or not this gift or devise received the 
authorization from the government of Palestine, as required by Article 17 
of the law, is beside the point. That provision was invokable alone by the 
government, and no objection having been raised from that source, the 
validity of the devise is not affected thereby, so far, at least, as the purpose 
of the pending suit is concerned. 

Having thus acquired a valid title the Association has, under that same 
Article, the power of sale or disposition of this ground rent, so as to convert 
it into funds of the Association. In addition to this application of the law, 
it is to be noted that any limitation imposed by it upon the right to hold and 
dispose of real estate has no extra-territorial force. Fletcher Encyclopaedia of 
Corporation Law, Permanent Edition, Vol. 17, Sec. 8321; Waters v. Order of 
Holy Cross, 155 Md. 145. 

As stated in the former authority, and affirmed for Maryland by the 
latter, ‘it is a general rule that the statute of wills of a state is no part of 
the charter of a corporation created by such state and has no extra-territorial 
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operation, and therefore, where a corporation has the general power under 
its charter to take and hold real estate, the fact that the statute of wills of 
the state of its creation prohibits devises to corporations or imposes restric- 
tions upon such devises, does not prevent it from taking by devises in other 
states in which devises are allowed. . . . And this rule is in accord with 
the settled doctrine that the right of a corporation to hold land, and the 
modes by which it may acquire title thereto, must depend altogether upon 
the law of the state in which the land is situated.” 

The point is made that his legal authority is not applicable to Maryland 
because it is limited to cases where a corporation possesses a general power 
to take and hold real estate, and that no such power exists in the instant 
case. However, this point is disposed of by the Court’s ruling that, under 
the Palestine law, the Hebrew University Association does possess the power 
to take and hold real estate. This ruling is further supported by the ex- 
press language of the expert, Margalith, in his reply to a specific question 
asked him by counsel for appellants. The pertinent question and answer, 
as taken from the record are: (‘‘By Mr. Smith) Q. Now is there any law 
or regulation or emergency decree that you know of that would prevent a 
corporation such as The Hebrew University from conveying real property in 
Palestine? A. No, not so far as I know.’”’ The witness added that his 
knowledge ‘‘goes very specifically and distinctly up to July, 1941, when I 
left Palestine, and in a more general way I can say up to the present day.” 

Having applied the foreign or Palestine law to the facts of this particular 
case in the same manner “‘as would be proper if such foreign law were domes- 
tic law” (Art. 35, Sec. 58, Md. Code), we find that the court’s above stated 
conclusion is still further strengthened by the application of the Maryland 
law to these facts. 

Appellants’ main contention is that an unincorporated association cannot 
hold or convey property in Maryland. However, it is to be noted, as a 
matter for first consideration, that whether The Hebrew University Asso- 
ciation is called by the name of an association, a society, a company, a 
corporation, or by any other name, the essential factor in determining the 
issue is not a matter of nomenclature, but rather it is the real nature of the 
organization that controls: ‘‘ Whether a given association is called a corpora- 
tion, partnership or trust is not the essential factor in determining the powers 
of a state covering it. The real nature of the organization must be consid- 
ered. If clothed with the ordinary functions and attributes of a corporation, 
it is subject to similar treatment.”” Hemphill v. Orloff, 277 U. S. 537, 72 
L. Ed. 978. 

This applicable doctrine was invoked in Maryland in connection with 
Section 117 of Article 23 of the Code, which provides: “As used in this Arti- 
cle the phrase ‘foreign corporation’ shall mean every corporation, associa- 
tion, or joint stock company formed or existing under the statute or com- 
mon law of any state (other than this State), territory, district, possession 
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or foreign country, or the United States.”” It was in construing this statute 
and declaring it to be constitutional, notwithstanding that unincorporated 
associations were included in the phrase “foreign corporation,” that the 
Attorney General of Maryland cited the above quoted authority of Hemphill 
v. Orloff, 15 P.A.G. 81 (1930). 

The statute was re-enacted by Chapter 504 of the Acts of 1937, thus ren- 
dering inapplicable here the Maryland cases principally relied on by ap- 
pellants to support their principal contention, namely, that ‘the law of 
Maryland still is to the effect that unincorporated associations cannot hold 
and convey real property.’ It is contended, specifically, that The Hebrew 
University Association, not being a corporation as that term is understood 
in Maryland cannot convey a valid title to the ground rent in question except 
through a trustee appointed by the court. The particular case upon which 
appellants base their argument is that of Reffon Realty Corporation v. Adams 
Land & Building Assn., 128 Md. 656. There the Court was dealing with 
the Adams Express Company, an unincorporated joint stock association 
and the leasehold interest in the property in question was conveyed, in the 
first instance, to three trustees and their successors. The title was never 
in the name of the Company but remained in the trustees. The Court held 
that, inasmuch as the trustees, and not the unincorporated association, held 
the title to the real estate, the conveyance to the purchaser of the property 
would have to be made by trustees. 

The clear distinction between the case just cited and the case at bar is 
that in the former the title to the property in question had never been held 
by the Adams Express Company but always in the name of the trustees; 
whereas, in the latter, the devise was direct to the present title holder 
(The Hebrew University of Jerusalem, or, as it is correctly styled, The 
Hebrew University Association), whose tenure of it has always been ex- 
clusive of trusteeship in any form. 

Before the Adams Express Company case, supra, the Court had declared 
in a case decided in 1911, Snowden v. Crown Cork and Seal Co., 114 Md. 658, 
that the statutory right of a voluntary association to sue in the group name 
“‘pre-supposes the right to acquire and possess in the same capacity the 
interest which a suit might protect.’”’ A gift of stock inter vivos to an un- 
incorporated association was upheld, but there was left undecided the ques- 
tion as to whether or not such an association could hold and convey real 
property without the intervention of a trustee. 

In discussing the Snowden case, the Court, in the Adams Express Com- 
pany case, commented: ‘‘ While that language (hereinbefore quoted) is broad, 
personal property was under consideration and the question still is, how can 
real estate be held and conveyed by such association? In the absence of 
some contrary provisions in the statute, the usual way seems to be to hold 
it by means of trustees.”” However, as above noted, in the Express Com- 
pany case the Court was simply deciding whether or not a conveyance 
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without a trustee could be made for an unincorporated association which had 
never held title in its own name. 

We find no precedent in these cases, or in any other, for denying to an 
organization of persons clothed with the ordinary functions and attributes 
of a corporation, comprising a legal entity, which is recognized as such in the 
jurisdiction where it originated and continues to function, the right to hold 
and convey property, both personal and real, to the same extent as this right 
is accorded to a group of persons formally incorporated under the laws of 
Maryland. 

It is clearly and expressly shown by the record in this case that The He- 
brew University Association is such a legal entity, with a membership certain 
and definite, and which is functioning under a law (the ‘‘ Law of Societies’) 
and rules (‘‘ Rules of Associations”) of such dignity and effectiveness as to 
completely remove it from all the essential objections which have heretofore 
been held to apply to unincorporated bodies. 

Moreover, it belongs to a class generally known as ‘‘charitable corpora- 
tions” and the devise to it under Miss Cohen’s will was in the nature of a 
charitable trust. It was for the obvious purpose of giving recognition to this 
class of trusts in Maryland that Chapter 453 of the Acts of 1931 was enacted 
(Sec. 259, Art. 16, Code). It is there declared that “‘as to all trusts hereafter 
created for charitable purposes, whether by gift, deed, will ar other form 
of settlement, and whether the subject thereof be real or personal property, 
it shall be no objection to the validity or enforceability of such trusts, or of 
such gift, deed, bequest, devise, etc., that the beneficiaries of such trusts 
constitute an indefinite class,” . . ., etc. 

Prior to the enactment of this statute the common law rule prevailed in 
Maryland. Under this rule an unincorporated devisee could not receive 
a testamentary gift ‘“‘not being an artificial person created by the law, and 
its membership not being certain and definite, and the courts of this State 
having no jurisdiction to enforce charitable uses under the statute of 43 
Elizabeth, or apart from its provisions.’’ Snowden v. Crown Cork & Seal 
Co., supra, and citing Dashiell v. Attorney-General, 5 H. & J. 392; Same v. 
Same, 6H. & J. 1; Rizer v. Perry, 58 Md. 112; State, use trustees M. E. Church, 
v. Warren, 28 Md. 338; Orrick v. Boehm, 49 Md. 72; Trinity M. E. Church 
v. Baker, 91 Md. 539. 

Since this Act of 1931 the principles of the statute of 43 Elizabeth, Chap- 
ter 4, concerning trusts for ‘‘charitable purposes,’ have been expressly rec- 
ognized as a part of the law of this State, so that a devise of this character 
to an unincorporated body is no longer void because of uncertainty of 
indefiniteness of its members, or because of lack of jurisdiction in our courts 
to enforce such trusts. Second National Bank v. Bank, 171 Md. 547. In 
the case at bar no such indefiniteness of members exists in fact. The mem- 
bers of The Hebrew University Association (who are the governors of the 
University) are specifically named in the rules of the Association which are 
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required to be filed in the office of the District Commissioner of Palestine. 
These members hold office for life, and it is expressly provided that ‘‘every 
change in the personnel of the Board of Governors shall be notified for the 
purpose of registration to the competent authority in Palestine.’ 

As still further evidence that this Association is clothed with all the attri- 
butes of a body corporate and functions as such, the precise and thorough 
procedure it took to invest the Chairman of its Executive Council, Mr. 
Schocken, with plenary power to execute the deed and other necessary papers 
for transferring title to this ground rent to appellants, is unusually impres- 
sive. He made the trip from Palestine with papers and certificates specially 
prepared to accomplish the purpose desired by all parties, and to meet every 
legal requirement. Under such circumstances, the appointment of a trustee, 
as prayed by appellants, would be necessary and also contrary to the pro- 
cedure indicated by the present state of the law in Palestine and in Mary- 
land. Therefore, the decree of the Chancellor dismissing the bill of com- 
plaint, with costs to be paid by the Hebrew University Association, will be 
affirmed. 

Decree affirmed, The Hebrew University Association to pay all Court 
costs. 
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Principes Généraux du Droit International Public. Tome I: Introduction; 
Sources. By Charles Rousseau. Paris: A. Pedone; 1944. Pp. xxxviii 
975. Index. 


In his foreward Professor Rousseau announces that he has completed a 
three volume treatise on the general principles of Public International Law. 
The work was for the most part finished during September 1939. That 
“practical considerations”? delayed publication does not surprise us as 
much as does the fact that any publication at all on this subject was possible 
in a Paris occupied in defiance of the very principles upon which such a 
treatise must rest. This first volume is devoted to the Sources of Inter- 
national Law. The second will deal with International Society, and the 
third and final volume will discuss the Settlement of International Conflicts, 
War and Neutrality. 

M. Rousseau explains that he has departed from the usual plan and 
devoted the greater part of the volume to treaties, because he has wished to 
present international relations from a strictly positive viewpoint, such as is 
expressed in the agreements of the subjects of the law. It seemed to the 
author worth while to indicate from the start this peculiarity in regard to 
the formulation of juridical rules of international law in contradistinction 
with what we find in national law. The method adopted was considered to 
be justified likewise because of the existing instability of the international 
situation and the dearth of documentary sources for the study of the juridi- 
cal organization of international society or of war and neutrality. Although 
the advent of peace and the organization of the United Nations now makes 
possible these other avenues of research, the work so ably prepared is not 
superseded, and can well be fitted unaltered into the more comprehensive 
study which is to follow. 

In addition to the exhaustive treatment of international agreements, the 
text supplies a brief but extremely valuable discussion of International 
Custom (Livre II), and what the author designates as Subsidiary Sources 
(Livre III). Notwithstanding the emphasis which Professor Rousseau 
places upon treaties as a source, he does not agree with certain writers who 
only recognize as a source that which has been incorporated in a treaty 
stipulation. He considers that general principles can of themselves be 
characterized as sources of international law (p. 895). 

It is not possible in a brief review to indicate the many well-reasoned and 
original discussions to be found in this volume. Of special interest is the 
concluding study of the elusory topic of the relation of equity and inter- 
national law (pp. 948-950). This treatise constitutes an important contri- 
bution to the science of international law and sustains the well-earned 
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reputation of French jurists for legal acumen and the lucid exposition of 
principles. It is a text which no student of international law should neglect. 

C. STOWELL 
Of the Board of Editors 


Der Pariser Vertrag vom 9 November 1920. By Georg Crusen. Danzig: 
Verlag von Georg Stilke; 1936. Pp. xxiv, 623. Index. 


In September, 1945, the reviewer heard of this book at the Interrogation 
Center at Munich-Freysing while questioning the former president of the 
Bank of Danzig. Later a copy—now the only one in American hands—was 
secured from the author, the retired Chief Justice of the Free City and 
prolific writer on the many legal aspects of this valuable and unprecedented 
experiment in international organization and adjudication. The book was 
suppressed by the Nazi authorities immediately upon publication, on the 
alleged ground that its contents would be valuable to the Polish Government, 
but, in the author’s opinion, actually for the reason that this exhaustive 
work made the Nazi Chief of the Foreign Section of the Danzig Senate less 
important as a source of reference and information. At any rate, only ten or 
twelve copies of the book were circulated among high officials of the Free 
City and a few “trusted” professors of international law; the rest of the 500 
printed copies were impounded and may be presumed lost as Danzig is now 
one of the destroyed cities of Europe. 

The book deals exhaustively with the Treaty of Paris of November 9, 
1920, between the Free City and Poland which, together with the Treaty of 
Versailles, formed the basis of the international legal relations between the 
two states, supplementing and, in important respects, superseding Articles 
100 to 104 of the Peace Treaty. This study provides a complete commen- 
tary on the forty articles of this treaty, the pertinent provisions of the Treaty 
of Versailles, the Decisions of the resident High Commissioners of the League 
of Nations, the Advisory Opinions of the World Court, and the Constitution 
and pertinent laws of the Free City. Those parts of the treaty which lent 
themselves to legal discussion and to Danzig-Polish controversies—such as 
the conduct of the foreign relations of the Free City, international treaties, 
the bi-national Harbor Board, the railroads under Polish administration and 
(largely )ownership, and the utilization of the port by Poland—are stressed, 
while subjects calling rather for non-legal technical competence, such as the 
customs union and the postal service, are relegated to a secondary place. 

The book is a first-class guide to the enormous number of documents and 
writings of publicists, in German, French, Italian, and English, that are 
pertinent to the elucidation of the often complicated international legal 
relations of the Free City to Poland and the League of Nations. It is, how- 
ever, intended for the student who is already familiar in some detail with the 
status of the Free City, and not for the reader who is a stranger to this laby- 
rinth of treaties, agreements, conventions, decisions, advisory opinions, laws, 
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etc. Americans will find the book valuable if they wish to dig into the 
record, for instance, of the only arrangement under League auspices provid- 
ing for the compulsory settlement of all disputes between two given states—a 
record, incidentally, which is of great credit to the League and its system of 
resident Commissioners; or into the provisions and working arrangements of 
the bi-national Harbor Board, or the complicated threefold division of the 
railroads. Any proposal dealing with the future of Trieste, and similar 
examples of the ‘‘ Danzig dilemma’’—the conflict between the right of access 
to the sea of one nation and the right of self-determination of another—can 
only benefit by consultation with the experience of the Free City of Danzig. 
While the author’s conclusions tend to make the best case for Danzig, the 
student of this volume can make up his own mind with the help of this valu- 
able reference work. 
The bibliography and the index are exhaustive and valuable. 
JOHN Brown Mason 

Washington, D. C. 


The Scheldt Question. ByS.T. Bindoff. London: George Allen and Unwin; 

1945. Pp. x, 238. Appendix. Maps. Index. 10/6. 

The Scheldt question, so called by generations of statesmen and historians, 
seems to have been not so much a question as a complex of opposed regional 
and national obsessions. Tangled in that complex have appeared such 
apparently soluble problems as that of a toll or no toll by the Dutch on 
Antwerp and Ghent maritime traffic; if a toll, its rate and where to be paid; 
trans-shipment of cargoes at Dutch ports, and contests among the latter for 
the tolls; policing against smuggling; Dutch or other pilotage of toll-paying 
craft; Dutch occupancy of forts astride the river just below Antwerp; buoy- 
ing and maintenance of channels; interior transit through other Dutch waters 
between Antwerp and the Rhine; and the status on the Scheldt of craft of 
non-riparians,— Venetian, Spanish, British, French, Prussian. Mr. Bindoff, 
an Englishman, has given a clear and scholarly history, supported largely by 
references to earlier texts, of the Dutch-Belgian struggle (including armed 
conflicts) over these and related matters during some six centuries ending 
with 1839, a struggle complicated and intensified,—as the author might have 
emphasized more clearly—by religious cleavages and the prolonged control 
of Belgian policy by Spain, Austria, and France. 

The Vienna Treaty of 1815 reénforced Belgian claims by including the 
Scheldt by name in its call for freedom of navigation on international rivers. 
Later the task of adapting the Vienna generalizations to the Scheldt devolved 
on Palmerston, then British Foreign Secretary. As the towering leader in 
the Five-Power Conference of non-riparian nations he accomplished that 
task in the nine acute years of the Conference’s negotiations with the two 
contesting nations. Mr. Bindoff, making his real contribution to the subject 
from letters, drafts, minutes, and memoranda in British archives, vividly pic- 
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tures Palmerston during those years, warily moving toward his objective, 
either feeling his way carefully or crashing through boldly—even to the ex- 
tremity of a joint blockade of Holland,—but guided always by the principles 
that war must be avoided, that Belgium must be strengthened enough to be 
independent of France, that Holland must be insured as a second line of de- 
fense for England in case of war with France and of violation of Belgian 
neutrality by France, and that England must hold her large share of Scheldt 
traffic. 

Although Mr. Bindoff’s narrative stops at 1839 it illuminates considerably 
for us the failure of The Netherlands and Belgium nearly a century later to 
agree on a proposed treaty which would have given Belgium two waterways 
across Dutch territory between Antwerp and a main Rhine estuary,—the 
Hollandsch Diep. Will their intervening comradeship in arms now facili- 
tate such an arrangement? 

Louis B. WEHLE 
New York City 


Studies in Polish and Comparative Law. By W. Komarnicki and others. 

London: Stevens and Sons; 1945. Pp. viii, 274. 

This symposium comprises six articles on aspects of Polish law from a 
comparative law viewpoint, four articles on aspects of international law, one 
article on Andrew Wolan, a Polish sixteenth-century Calvinist jurist, and 
one article on phases of modern corporation law without reference to 


Poland. 

In the first category are included some more or less random descriptive 
remarks on the Polish Criminal Code by S. Glaser, the codification of Polish 
civil law by Z. Nagérski, Polish marriage law by K. Alexandrowicz which 
covers some material included in the article on civil law codification, budget 
law by T. Grodynski, labor and social legislation by J. Bloch, and Polish 
constitutional law by W. Komarnicki. In this group there is the greatest 
variety of treatment, ranging all the way from the editorial-like treatment 
of Polish constitutional law to the very thorough description of appropriate 
statutes by Mr. Bloch. If such diversity in subject and treatment can have 
a common theme, it is the continuing difficulty of framing common legal 
standards for a people of such heterogeneous racial, economic, religious, 
political, and social backgrounds. No effort has been made to analyze or 
evaluate the laws treated either in terms of the political forces at work or 
the results accomplished. 

The group of articles on international law are somewhat less descriptive 
and more analytical. Included here are some remarks on the legal diffi- 
culties surrounding war crimes trials by St. Szurlej, the status of consuls in 
international law by C. Poznanski, conflict of laws, both international and 
interprovincial, by R. K. Kuratowski, which includes some further remarks 
on Polish marriage law, and the legal difficulties surrounding the revision of 
treaties under the maxim rebus sic stantibus by W. Moderow. 
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The single article by M. Fryde on modern corporations is largely devoted 
to explanation of the Berle and Means thesis on the control of modern 
corporations and the supporting findings of the T.N.E.C. The author 
compares this point of view to that of James Burnham to the latter’s dis- 
advantage. Although this is by no means an original approach, supporting 
conclusions by some French and German writers not always available in 
translation give this article some value. 

The article on Andrew Wolan by C. Jarra is the only one that provides 
something new for the American or English reader. Wolan was evidently 
a leading writer and politician in the Calvinist movement in Eastern Europe, 
although it is not clear what his writings and leadership contributed to 
modern Poland. 

On the whole, this volume suffers from a lack of integration or plan. In 
addition, no subject touched upon was explored with any high degree of 
thoroughness. Finally, the prefatory note that ‘‘the authors . . . do not 
necessarily represent the views of the Association,” seems somewhat futile 
since very few distinct points of view are expressed. This latter omission, 
though regrettable, was perhaps deliberate and is understandable. 

Foster H, SHERWOOD 
University of California at Los Angeles 


General Theory of Law and State. By Hans Kelsen. Translated by Anders 
Wedberg. Cambridge: Harvard University Press (Twentieth Century 


Legal Philosophy Series: Vol. I); 1945. Pp. xxxiii, 516. Appendix. 
Index. $6.00. 


Kelsen’s General Theory of Law and State (appearing precisely twenty 
years after his Allgemeine Staatslehre) represents a reformulation of the 
author’s well-known Pure Theory of Law—an enriched reformulation 
that should not fail to revitalize the interest in the basic problems of law 
and state. 

Such a revitalization is urgently needed since, in the words of the ‘‘ General 
Introduction” to the ‘“‘Twentieth Century Legal Philosophy Series’ (p. 
viii), ‘‘The current movements in politics and economics have raised in- 
numerable problems which, just as in the formative era of the Republic, 
require for their solution the sort of knowledge and skills that transcend 
specialization and technical proficiency.”” Kelsen’s ‘‘General Theory’ 
certainly transcends many limitations of traditional juristic specialization, 
and offers at the same time a unique opportunity for developing a substan- 
tially widened legal and political horizon. 

The scope of the work is truly universal. It never loses itself in vague 
generalities or in unconnected fragments of thought. On the contrary, 
precision in the formulation of details and rigorous system are characteristic 
features of the exposition: only a mind fully concentrated upon that logical 
structure can possibly follow Kelsen’s penetrating analysis. Such a mind 
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will not shrink from the effort necessary for acquainting itself with ‘‘no- 
mostatics’”’ and ‘“‘nomodynamics’’—that is, with the pure theory of law in 
its more general aspects, and will then pass over to the theory of the state 
which ends up with a carefully worked out theory of international law. For 
a mind which proves capable of following through up to this point, a reward- 
ing surprise is waiting at the end of the work: an appendix containing a 
philosophical contemplation on the ‘‘ Pure Theory of Law.”’ That appendix 
characteristically bears the title: “‘Natural Law Doctrine and Legal Pos- 
itivism,”’ and enables the reader to look back to the ‘‘General Theory”’ from 
a standpoint of higher philosophical generalities. 

Kelsen’s ‘‘General Theory” appears then to be a vast-scientific edifice 
comprising strict expositions of fundamental juristic concepts (the concept 
of law, of the legal person, and of the legal system), methodological considera- 
tions (particularly on the relation of legal theory to ethics and to sociology), 
and the development of a theory of the state based on the fundamental con- 
cepts introduced. In order to grasp the meaning and the weight of so 
grandiosean undertaking it is necessary to realize two things: its intention 
and its theoretical procedure. About both the ‘‘General Theory” expresses 
itself clearly. It aims at a theory of positive law, of man-made law—not ata 
theory of justice. It proceeds in that endeavor through a logical analysis of 
the claim for legal validity made by efficacious political orders. That claim 
is an undeniable historical fact, and so is its acknowledgment by actual 
juristic thinking. The problem, however, necessarily arises: ‘‘Under what 
conditions does this claimed legitimacy hold good?” Having formulated 
this crucial problem and having shown that its solution requires a normative 
(not an historical, psychological, or sociological) answer is the central meth- 
odological achievement of the Pure Theory of Law. This methodological 
achievement directly leads to the central concept of the whole theory: to the 
concept of a “basic norm,” that is, of a norm which bestows validity upon 
efficacious political orders, which thus ‘‘in a certain sense means the trans- 
formation of power into law”’ (p. 437). The basic norm of law is assumed 
by Kelsen to be a norm providing for ‘‘sanctions”’ for ‘‘delicts’”’ committed. 
Consequently the science of law becomes a construction of legal systems as 
normative systems in sanction form. This construction is undoubtedly in 
two respects theoretically very superior: it does not idealize given legal 
systems as just orders, and it has to this extent an anti-ideological character. 
But it also does not press legal systems, as does realistic jurisprudence, into a 
preconceived naturalistic scheme which is incompatible with its normative 
contents. The demonstration of that incompatibility and, in general, the 
analysis of contemporary sociology of law, belong to Kelsen’s most brilliant 
critical achievements. 

But the Pure Theory of Law aims at more than critical superiority; it aims 
at positive results. This positive aim of the theory has in turn two aspects: 
a technical and a philosophical. It is a highly important technical task to 
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discuss concrete legal doctrines of Kelsen’s theory, for example his detailed 
doctrine of legal persons, his theory of constitutional law, or his interpreta- 
tion of war as a sanction of international law. However, such discussions 
warrant a number of special essays which as expressions of a revitalized in- 
terest in legal theory, should soon be forthcoming. 

The philosophical aspect of the ‘‘General Theory” could likewise be dealt 
with exhaustively only in the form of a detailed analysis. But it is possible 
to indicate at least the idea of such an analysis. It was the privilege of this 
reviewer to follow Kelsen’s memorable courses on the theory of law and the 
state at the University of Vienna, shortly before the appearance of the 
Allgemeine Staatslehre. Since that impressive experience, and after having 
considered the theory as a whole repeatedly in its philosophical, sociological, 
and juristic aspects, this impression stands out clearly: the Pure Theory of 
Law has definitively established the normative character of legal theory 
(superseding thereby the nineteenth century psycho-sociological doctrines 
of Jellinek and Austin). This achievement marks its lasting place in the 
intellectual history of the twentieth century, its contribution to the struggle 
against naturalistic science. 

The theory also has its definite limitations. Neither its ethical relativism 
nor its delineation of legal theory and sociology (to be distinguished from 
sociologism) has been established, nor are they tenable. But the systematic 
development of Kelsen’s relativistic norm-monism retains a fundamental 
importance. It can be shown that this radical standpoint is logically con- 
nected with an assumption which the Pure Theory of Law has in common 
with juristic tradition namely the assumption of the validity of positive 
law independent from its fulfillment of conditions of justice. This assump- 
tion, in consequence of which the will of the lawgiver replaces justice, is 
equivalent to the acknowledgment of legal authoritarianism (understood in a 
general sense). Legal authoritarianism once taken over, Kelsen incon- 
trovertibly argues (supported by Neo-Kantian philosophy) that legal 
institutions are neither bound by principles of justice nor can they be inter- 
preted as a part of social nature. But this consequence holds only as long 
as legal authoritarianism is maintained. It will be the final triumph of the 
spirit of science that lives in the Pure Theory of Law when the paradox of 
legal authoritarianism (the “legal” victims of which became several inde- 
pendent theoreticians of law in different parts of the world during the last 
twenty years) will be eliminated and will give way to the logic of legal ob- 
jectivity. Then the lasting elements of Kelsen’s formal theory of law will 
join forces with an analysis of its contents based on a rational theory of 
justice and on sociological realism. Then and only then will legal science 
make its full power available to man in his struggle for the mastery of his 
social life. 

JuLius KRartr 


Hunter College 
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Papers Relating to the Foreign Relations of the United States. The Paris 
Peace Conference, 1919. Volume XI. Published by the Department of 
State. Washington: Government Printing Office; 1945. Pp. xxix, 736. 
Index. $2.00. 

We welcome the appearance of the eleventh volume of the series of Foreign 
Relations relating to the Paris Peace Conference of 1919. Although more 
than a quarter of a century has passed since the events occurred to which its 
contents relate, the volume has a paradoxical timeliness. History seems to 
have completed a circuit of European problems relating to territory, popu- 
lations, and finance. Thus on June 3, 1919, President Wilson was discussing 
with the American commissioners and the technical staff the same problem 
of the occupation of the Rhineland and the Saar which again confronts the 
makers of peace (pp. 211-222). The President remarked: ‘The great prob- 
lem of the moment is the problem of agreement, because the most fatal thing 
that could happen, I should say, in the world, would be that sharp lines of 
division should be drawn among the Allied and Associated Powers.”” Then, 
as now, a lack of agreement ‘‘makes a problem like the problem of occupa- 
tion look almost insoluble, because the British are at one extreme and the 
French refusal to move is at the opposite extreme”’ (p. 219). 

The complaints of newspaper correspondents that they were unable to 
obtain information of the deliberations of the Conference (p. 491) has a 
familiar ring. So also has the complaint of duly accredited American 
officials that they were unable to obtain visas from our allies for the conduct 
of necessary business; but the protests then were addressed to the French 
instead of to the Russians. Secretary Lansing was quite vigorous in empha- 
sizing that this constituted ‘“‘an unnecessary hampering of the official busi- 
ness of the American Peace Commission”’ (p. 37). 

The problems of the Tyrol, of Fiume, of Roumania, of Palestine, were all 
upon the agenda of the proceedings covered by this volume. President 
Wilson looked hopefully forward to the League of Nations as asolvent. The 
largest part of the volume consists of minutes of meetings of the American 
commissioners; also included are the minutes of the steering committee and 
other papers relating to the composition, organization, and activities of the 
American Delegation. While many of these papers are important, many 
others are so trivial and ephemeral as to suggest that a brief notation would 
have sufficed. What possible interest is subserved by incorporating memo- 
randa as to whether a certain group of attachés should enter by the front or 
by the side door of the Hotel Crillon (p. 484) or that an increased allowance 
for expenses has been made or refused to some agent in a foreign capital? On 
the other hand, the compilers of the volume are to be commended for having 
included some important documents from sources outside the archive of the 
mission, such as letters and memoranda from Secretary Lansing’s ‘The 
Peace Negotiations.’ Some of the proceedings are not reported. For 
example, the minutes of the meeting of the Commissioners of February 14, 
1919, are missing from the Department’s files (p. 38). This is unfortunate, 
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as it was on that historic day that the plenary session of the Conference was 
held at which President Wilson presented for the first time the draft of the 
Covenant of the League of Nations. The minutes of the plenary session of 
June 28, 1919, held at Versailles, at which the Treaty of Peace with Germany 
was signed, are also not to be found in this volume, having been reported in 
Volume III of the series. However, a long memorandum by Secretary 
Lansing is substituted in which he gives a graphic account of “‘this great 
day” (pp. 597-604). The same night President Wilson embarked for his 
return home. 
ArTHUR K. KuHN 

Of the Board of Editors 


The Second Chance: America and the Peace. Edited by John B. Whitton. 
Princeton: Princeton University Press; 1944. Pp. vi, 235. $2.50. 


This book is the result of discussions within the Princeton Group for the 
Study of Post-War International Problems, one of the groups of the Uni- 
versities Committee organized by Ralph Barton Perry. It is written by 
certain members of the group under the editorship of Professor Whitton, 
who contributes an Introduction and one chapter. It appeared after the 
Dumbarton Oaks Proposals, but before the San Francisco Conference, and 
reveals a considerable amount of political foresight. 

Thus, Gordon A. Craig, who contributes the first chapter on ‘Foreign 
Policy Retrospect,’’ notes that the American people favor international 
collaboration as an abstraction but have yet to view it in terms of actual 
cost (p. 20). As alternatives to international organization he mentions and 
discards isolation and Anglo-American combination; but, surprisingly, does 
not mention American regionalism. 

Gerhart Niemeyer, whose topic is ‘‘ World Order and the Great Powers,”’ 
asserts that responsibility for world order rests squarely upon these Powers. 
He thinks that conditions are not so favorable to power politics nowadays. 
Unless we plan a superstate, which we do not, an international organization 
should not attempt to use force to coerce its members; it should concentrate 
upon means of lessening international friction, rather than wait till the stage 
of violence has been reached, when it is too late. Professor Whitton, in the 
following chapter, “Institutions of World Order,” disagrees with this anal- 
ysis. He quotes Marshal Smuts that ‘peace not backed by power remains a 
dream,’’ and argues that forcible sanctions are practicable and do not mean 
war. He names six basic principles for the new order: joint and several 
responsibility; executive leadership; power; control of power; limitation of 
external sovereignty; monopoly of force in the collectivity. In addition to 
the usual organs he suggests a third chamber, more responsible to world 
opinion, and a peace center, responsible for public education. 

Professor Frank D. Graham, in a chapter entitled ‘‘ Economics and Peace,”’ 
concludes that one can not get peace through liberal economic policies, and 
that peace is necessary in order to have such policies. Among the conditions 
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necessary to peace are full employment, access to raw materials, and control 
of monopolies. He discounts protective tariffs, and in general the lack of 
economic coéperation, as causes of war. Controls over trade lead to ag- 
gression, since countries of restricted trade seek sovereignty over areas; cer- 
tain controls are necessary, however, to prevent aggression. We need to see 
to it that there is no economic reason for coveting a neighbor’s territory. 

Professor E. 8S. Corwin includes a revision of Chapter III of his book on 
The Constitution and World Organization, dealing with ‘‘The Senate and the 
Peace.’”’ He shows how the original function of the Senate as an advisory 
council with regard to treaties was absorbed into its legislative procedures, 
and holds this, rather than the two-thirds rule, responsible for the bad rec- 
ord of the Senate. He thinks that the problem can be handled without 
amendment by executive agreements, which are as binding as treaties; or by 
congressional action evading the two-thirds rule. He thinks that the role of 
the Senate in the conduct of foreign relations is a diminishing one. An 
interesting ‘‘ Note on Sovereignty”’ is added. 

Jerome S. Bruner, whose contribution is entitled ‘Public Opinion and 
the Peace,”’ says that public opinion rarely has a direct effect upon foreign 
policy; that it is effective only to the extent that it is organized; that the 
interest of the individual citizen is measured chiefly by the anticipated 
effect upon him personally, and that therefore his interest in foreign affairs is 
not great; he is not primarily guided by abstract ideologies; his chief 
aim is the prevention of future war; and belief in sovereignty is no 
obstacle to advance. These views are supported by reference to public 
opinion polls. 

The final chapter, ‘‘ American Ideals and Peace,”’ is written by the Pro- 
fessor of Religious Thought. Professor Thomas justly regards as a dis- 
turbing sign of the times the tendency of publicists to treat foreign policy in a 
moral vacuum. American democratic thought, he asserts, has always be- 
lieved in a moral law, and in a national mission to serve as a beacon light for 
freedom. ‘Their former belief in progress, based upon scientific solution of 
all problems as sufficient (he would doubtless have added the atomic bomb 
by now), has been much weakened; and realization of the depths of evil in 
human nature has weakened our hopes for democracy. But, says Professor 
Thomas, we are learning that progress is possible, though at a higher cost 
than we had realized. We must renounce our national irresponsibility and 
work through an international organization based upon force and justice to 
carry out the national mission, to be a beacon light for freedom. National 
interest and international altruism are not conflicting, but complementary. 

Acceptance of the United Nations Charter has not solved the problem 
which the American people have to face, and this book is still of current 
value. Its various articles are of a uniformly high level, and constitute 4 
systematic whole. 

CLYDE EAGLETON 


Of the Board of Editors 
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Vers une Nowvelle Société des Nations. By Maurice Bourquin. Neuchatel, 
Suisse: Editions de la Baconniére, 1945. Pp. 282. Annexes. Table 
Analytique. Fr. 7.50. 


A strong case could be made out for the proposition that the great tragedy 
of the Geneva League lay in the fact that, although there was a widespread 
realization, as early as 1935, or even earlier, among most if not all of the 
governments supporting that institution, of the weaknesses and defects of 
the system, action could not be taken, or taken rapidly enough, to save the 
situation. The present volume comes from the pen of one who, by his 
position at the head of the action for reform of the League in the years 1936- 
1939, and by his personal qualifications and intense study of the problem, 
has been able to appreciate more acutely than any other individual perhaps, 
the reasons why, apart from partisan politics, it was necessary to turn from 
the old League toward a new. 

The volume justifies the anticipation prompted by its authorship. It is 
a penetrating and meticulous and at the same time a very wise analysis and 
appraisal of both the old system and the proposals of Dumbarton Oaks and 
Charter of San Francisco. It deals skillfully with the question of Great 
Powers and the smaller powers, Security, Settlement of Disputes, and 
Economic and Social action, though not quite in that order. It canvasses 
all aspects of the situation but draws clear and definite conclusions. And 
it never loses sight of the general social—that is, international—welfare as 
a standard by which to measure all proposals in this field, a basic but all too 
frequently betrayed ideal. 

If one were to express doubts he would have to descend to a level perilously 
close to cynicism. Here are acute perception, sound judgment, and a maxi- 
mum of good will applied to the problems of international politics and world 
organization. What chances are there that the Great Powers, or the smaller 
states either, will wish to be guided by such values? One is tempted to 
object that few governments wish to be clear-sighted, or wise, or socially 
loyal or are capable of such behavior. As the author himself recognizes, 
it will be the climat of world conditions which will determine how the new 
institutions work rather than the wisdom of their principles. And the 
weather is very bad. M. Bourquin has done all that the devoted scholar 
can do, however, to save the nations from their folly. 


Pirman B. PotTTEeR 


Managing Editor 


El Pensamiento Internacional de Alberdi. By Isidoro Ruiz Moreno, Jr. 

Buenos Aires: Impresa de la Universidad; 1945. Pp. 137. 

The work of the great Argentinian thinker Alberdi, apostle of liberty, 
prosperity, education, and civilization, has been studied from many angles. 
The book under review sets itself the task of studying Alberdi’s ideas on 
international law and international politics, problems with which he deals in 
many of his writings. 
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He is strongly Argentinian and emphatically wishes a strong and pros- 
perous Argentina. Theroadtothis development must be sought by combat- 
ing ignorance by education, poverty and misery by work, industry, and 
trade, the emptiness of the country by European immigration: gobernar es 
poblar. 

Some of his attitudes toward problems of international law are erroneous. 
But in many respects he is an early forerunner of modern ideas: his under- 
lining of geopolitical considerations, his wish for a continentalization of the 
Monroe Doctrine, his strong emphasis on international rights of the individ- 
ual, his stand in favor of collective intervention for reasons of humanity. 

Many of his ideas are typically Argentinian. One such idea was first laid 
down by Mariano Moreno: insistence on the balance of power in South 
America. Hence his enmity against Brazil, his counsel to foster a subdivision 
of Brazil, his ideas of the restoration of the Viceroyalty of la Plata by the 
incorporation of Paraguay. The creation of an independent Bolivia he 
considers an error. Hence also his antipathy against the unilateral Monroe 
Doctrine, “‘ political expression of North American egotism’’ and against the 
United States, in which he sees a danger, as in Brazil. Hence finally his 
insistence on the strongest ties with Europe, through immigration and trade, 
his admiration for Europe’s culture. In the same line lies his opposition to 
Spanish-Americanism of the Bolivar type, to Pan-American Congresses like 
that at Panama in 1826. 

He stands for sovereignty and non-intervention. He writes in favor of 
regionalism and is the first to voice the idea of an ‘“‘ American International 
Law.” He is for Spanish-American codperation. Opposed to Bolivar’s 
ideas of an anti-European alliance, he develops in his writing of 1844 the 
program of a “practical Pan-Americanism,” to foster peace and _ inter- 
American coéperation in all non-political fields, a program nearly identical 
with that of the First International Conference of American States of 1889. 
Freedom of trade is one of his favorite ideas. Only his idea of liberty ranks 
higher. 

He is—last but not least—a universalist, a pacifist who most strongly con- 
demns war. Even the just war of the natural law doctrine is reduced to the 
case of defense against an actual military attack from outside. He puts great 
emphasis on neutrality, for the neutrals ‘‘hold the moral sovereignty of the 
world.” He raises the issue of treating those who instigate wars as criminals. 
He stands for an international court of justice and for general disarmament. 

His universalism rests on a Catholic basis; with Sudrez he stands for the 
unity of mankind, divided into nations. Sovereignty of the single state can 
only be relative; absolute sovereignty is an absurdity. He locates ultimate 
sovereignty in the international community. 

While being opposed to intervention as a negation of a state’s independ- 
ence, he proclaims the right and necessity of collective intervention in Amer- 
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ica to liberate a country from its own despotic regime. The man who lived in 
exile while the tyrant Rosas ruled his country writes: ‘Every internal 
tyranny legitimates by exception a liberating intervention. As political 
slavery is only a variety of the confiscation of man’s liberty, the day will 
come in which internal despotism will be, according to international law, a 
cause of intervention in favor of the people, victim of the tyranny of criminal 
governments,” 
Joser L. Kunz 

Of the Board of Editors 


Soviet Far Eastern Policy, 1931-1945. By Harriet L. Moore. Princeton: 
Princeton University Press; 1945. Pp. xv, 285. Appendices. Supple- 
ment. Index. $2.50. 


This volume, sponsored by the Institute of Pacific Relations, and written 
by the Research Director of the American Russian Institute, is a survey of 
the policy of the U.S.S.R. toward Far Eastern affairs as revealed by official 
documents and statements. The texts of pertinent international treaties 
and agreements from the Treaty of Portsmouth to the Sino-Soviet agree- 
ments of August, 1945, appear in full in an appendix, along with English 
translations of a number of editorials from Pravda and Izvestiya. Additional 
source material quoted includes statements made at sessions of the League 
of Nations, diplomatic notes, and appropriate trade statistics. The ap- 
pendices, in fact, constitute nearly half of the book. 

The interpretative text which precedes the compilation of documents is 
divided into six chapters, one introductory, and the other five covering the 
Manchurian crisis, the sale of the Chinese Eastern Railway, Soviet-Japanese 
frontier and fishery disputes and agreements, the period 1937-1939, and 
World War II. Due recognition is given to the impact of Soviet domestic 
affairs on Far Eastern policy, as well as to international developments in 
Europe, and to Soviet-American relations. Stress is laid almost entirely 
upon Soviet policy as announced by the Soviet Government, and as such 
the commentary has the customary flavor of such official statements. It 
may be observed that insufficient attention is devoted to the ideology in- 
volved; more material selected from the Communist Party and Communist 
International press would be enlightening, for Soviet foreign policy is by no 
means confined to actions of the Government alone. 

It is apparent that Miss Moore’s work is no more than it claims to be. 
It is certainly not an analytical and critical approach to the subject, nor 
does it adduce any factual material hitherto unavailable. It is most 
timely, however, and would be highly useful as an exposition of the official 
Soviet view of Far Eastern affairs if it did not suffer so markedly from 
undue compression. The reader is immediately plunged into the com- 
plexities of the Far Eastern situation in 1931, and is then rushed along from 
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treaty to treaty and crisis to crisis without sufficient orientation. The 
author seems intent on crowding as many factual and informational refer- 
ences as possible into the allotted space, and the result is not conducive to 
clarity, nor does it give the impression of full comprehension. Increased 
background material presented in coherent form, articulate explanation of 
the material actually included, and some attention to style would doubtless 
produce a work which would be informative. In its present form it is 
confusing to the general reader, inadequate for the specialist. Admittedly, 
expansion of explanatory treatment would afford greater opportunity for 
the expression of opinion; perhaps the intention has been to avoid this 
difficulty. 
C. ARMSTRONG 
Washington, D. C. 
NOTES 


Vergleichende Rechtslehre. By Dr. Adolf F. Schnitzer. Basel: Verlag 
fiir Recht und Gesellschaft; 1945. Pp. xii, 497. Index. The author of 
this book is a Swiss jurist and is known for his Handbuch des Internationalen 
Privatrechts (1937). He acknowledges his obligations to Professor Edouard 
Lambert of Lyons, to whom the book is dedicated. It is a scholarly analysis 
of the historical and theoretical bases of the jurisprudence of the western 
world. The subject matter does not lie directly within the field of interna- 
tional law but many of the chapters are instructive as bearing upon the ori- 
gins of certain principles of international law which have been developed 
from Roman concepts and later applied in various European countries after 
the period of the reception. One example is furnished by the clausula rebus 
sic stantibus, which the author traces to the discussions of the post-glossators. 
He compares the various principles which have been relied upon to sustain 
its application within the law of contracts and concludes that it is applicable 
only if permitted by a reasonable interpretation of the original contract. 
He wisely emphasizes the danger of undermining the generally binding 
character of agreements. The work is scholarly and objective throughout. 

ARTHUR K. KUHN 
Of the Board of Editors 


Director’s Report to the Twenty-Seventh Session of the International Labor 
Conference. Montreal: International Labor Office; 1945. Pp. 163. The 
Report made to the twenty-seventh session of the International Labor 
Conference by the Director of the International Labor Office is a very 
interesting document. Chapters II and III (pp. 7-108) summarize as 
succinctly as could be done the economic situation of the world and the 
current economic and social trends of reconstruction. Ch. IV discusses the 
current activities and problems of the Office, leaving to Report IV (1) the 
problem of its relationship to other bodies, such as the UNO. It is noted 
that the Constitution of the Organization is being amended to eliminate 
relationships with the League of Nations; this in the hope that it would then 
be easier to secure the collaboration of the U.S.S.R. Applications for 
membership are beginning to come in—Iceland, Guatemala, Nicaragua. 
Relationships between the ILO and the World Trade Union Federation are 
cordial. Among the new problems of remodeling are those of representa- 
tion and voting, national tripartite committees and conferences, develop- 
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ment of the role of Recommendations and Conventions, and regional 
activities. The Report furnishes further evidence of the unique value and 
usefulness of the ILO. 

CLYDE EAGLETON 
New York Untversity 


The Central Organization for a Durable Peace (1915-1918). By Madeleine 
Z. Doty. Preface by Hans Wehberg. Ambilly: Imprimerie Franco- 
Suisse, 1945. Pp. iv, 180. We are here provided with another case study 
in the evolution of international institutions comparable with Stoner’s 
biography of Levinson.* And a very detailed and searching study it is, 
made by a mature and experienced participant in the activity in question 
and many other reform movements, national and international. It is a 
valuable contribution to the literature of peace and international organiza- 
tion. 

The “Central Organization” was established in 1915 at The Hague and 
attempted to work out a plan for durable peace after World War I, relying 
largely on the principles of the Hague Conferences of 1899 and 1907. In 
actual fact the growing movement for a League of Nations cut across this 
line of action and preémpted all attention and support after 1918. 

One does not need to agree with all of the interpretations offered to see 
that the position of private groups trying to promote peace among the 
nations was at least as difficult in 1915-1918 as it is today, or more so. Also 
that partisan political considerations could influence the choice of agencies 
to be sponsored at Paris as well as at San Francisco (the parallel here is 
indeed fantastically close). Dr. Doty may be pardoned for her warm 
presentation of the record of the Central Organization, in view of her inti- 
mate share in its work and her deep devotion to peace. All students of 
these problems will be grateful for her study of the relations among some of 
the conflicting elements of the peace movement. 

PiTMAN B. PoTTER 


Managing Editor 


A Review of Allied Military Government and of the Allied Commission in 
Italy. United States Army, Public Relations Branch, Allied Commission. 
Rome; 1945. Pp. 127. Maps. Illustrations. Index. This small booklet 
provides a handy and somewhat detailed guide to the development of Allied 
Military Government in Italy over a period of almost two years, from the 
time of the invasion of Sicily on July 10, 1943, to the establishment, exactly 
four months later, of the Allied Control Commission (now Allied Commis- 
sion) and its course of action down to the German surrender in Italy, on May 
2, 1945. Functionally, the work of the Allied Commission has been five- 
fold: 1) to organize direct military government in the wake of the combat 
troops and to insure the security of their lines of communication; 2) to 
render all practicable aid to the civilian population in the rear of the fighting 
armies and to allay disease and unrest; 3) to prepare for the return of the 
governmental administration and economy to the Italian Government and 
to effectuate this reversion; 4) to supervise the execution of the terms of the 
armistice; and 5) to act as the spokesman of the United Nations to the 
Italian Government. The first three phases were progressive, with “conti- 
nuity of policy maintained from first to last; the self-same objectives are, as 
It were, handled by different instrumentalities at successive stages under one 


* Reviewed in this Journat, Vol. 38 (1944), p. 520. 
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general guidance” (p. 6). The last two roles of the Allied Commission in- 
volved its active interest in the formation of a stable Italian Government, as 
democratic as possible pending free elections, and ‘‘advisory liaison” work. 

The problems faced by AMG in its various phases ranged from urgent 
need for food, sanitation, transportation, power, currency, police protection, 
free newspapers, etc., to the protection of fine arts, monuments and archives, 
and the preparation and publication of soldiers’ guides to Rome and Florence. 
Both international and domestic political developments added complica- 
tions, as did, incidentally, the most violent eruption of Vesuvius in forty 
years (‘‘Even German planes came over to see the sight’’). Italian ‘‘co- 
belligerency”’ added new features and problems, as did a shepherds’ vendetta 
in Sardinia resulting in the wasteful slaughter of 800 sheep, and a score of 
other events. 

The book avoids self-praise and aims at providing an objective narrative 
statement of the tremendous problems facing AMG. At the same time it 
avoids any critical appraisal of army methods and measures preceding the 
invasion (such as the training, or total absence of it, of prospective AMG 
officers) or during the occupation (for instance, frequent turnover in AMG 
personnel with a consequent lack of military government staffs which were 
familiar with local problems and Italian personnel; or the appointment of 
untrained, unsuited or unwilling AMG personnel). An effective appraisal of 
AMG activities still has to be written. In the meantime, this booklet is 
valuable because of its rich factual data, including several clarifying maps 
and a chart. The pictures of AMG activities and problems and the index 
are helpful. 


Washington, D. C. 


JoHN Brown Mason 


The Exploitation of Foreign Labour by Germany. By J. H. E. Fried. 
Montreal: International Labor Office; 1945. Pp. vi, 286. Appendixes. 
$2.00. The International Labor Office, ever mindful of the problem of 
exploited labor, here presents in a compact volume a thought-provoking 
study of the measures adopted by National Socialist Germany to increase its 
labor supply during World War II. Not only were millions of foreign 
workers and prisoners of war forced to work within Germany itself, but other 
millions were compelled to work for the German war effort in their own coun- 
tries or in other German-occupied territories. Every minute detail of this 
comprehensive scheme of European-wide labor mobilization ‘‘ was shrewdly 
planned and ruthlessly carried out’’ (p. 244). 

This well-written report, in its sixteen chapters, answers many important 
questions such as that of recruitment and distribution of workers—pointing 
out, for example, that German officials often had to rely on their own discre- 
tion in deciding what methods to use in filling their “quotas” of foreign 
manpower for transportation to Germany (p. 30). Labor contracts usually 
contained a clause limiting the length of employment. Actually, however, 
no foreign worker was allowed to leave Germany or his German place of 
residence without the written consent of the labor office and the police which 
enabled the authorities to force a worker to stay on indefinitely (p. 89). 
Approximately one-third of the study is devoted to a discussion of the living 
conditions, wages, conditions of work, and provisions for dependents and 
other social benefits. The concluding chapter deals with the consequences 
of the system and is followed by a useful series of appendices. 
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The study is recommended as an important contribution to an intelligent 
understanding of the systematic use of foreign labor by the German war 
machine in its attempt to enslave the world. Direct German sources have 
been used wherever possible and have been supplemented by information 
supplied to the ILO by the liberated Governments of Belgium, France, and 
Luxembourg. In publishing this volume the ILO has performed another 
worth-while service. 

WILLIAM LONSDALE TAYLER 
Washington, D. C. 


Chang Hsi and the Treaty of Nanking, 1842. By Ssu-yu Teng. Chicago: 
University of Chicago Press; 1944. Pp. xii, 191. Appendixes. Index. 
$4.00. Important as the Treaty of Nanking undoubtedly was in inaugu- 
rating the foreign treaty regime in China which lasted for fully one hundred 
years, it is a curious fact that in no treatises of Far Eastern history can there 
be found an adequate discussion of the negotiations which led finally to the 
signature of the epoch-making agreement. For this reason the work under 
review is of special interest inasmuch as it gives a vivid account of the diplo- 
matic developments as recorded in the diary of a minor official of the Manchu 
government whom the vicissitudes of fate brought to the center of the stage 
to play a prominent role in the hitherto unfamiliar diplomatic game. 

The story is a strange one but it must be remembered that the foreign 
contacts of China prior to the 19th century were restricted to the relationship 
between the suzerain and the tributary. As diplomacy between sovereign 
states never received recognition in the juridical system of the Celestial Em- 
pire there were few indeed in the mandarinate who had any clear understand- 
ing of the fundamental precepts of the law of nations and were capable of 
meeting the new situation which had developed. Negotiations with foreign- 
ers especially with a view to terminating hostilities were looked upon as at 
best an adventure fraught with unpredictable consequences and, alas, scholars 
nurtured in the Confucian code of ethics were not taught to crave adventures. 
It was this psychological barrier between the East and the West which 
rendered the negotiations of the nineteenth century so haphazard an 
undertaking. 

The author of the diary was a certain Chang Hsi who was a follower or in 
fact a servant of I-li-pu, the imperial commissioner stationed at Nanking. 
In spite of his humble origin his talents and sagacity must have impressed 
his master so much that he was entrusted with the delicate task of serving as 
an intermediary and spokesman of the Manchu authorities in entering into 
negotiations with the British. Chang’s assignment was by no means an 
easy one for his opponents included such men as Henry Pottinger and Robert 
Morrison, the latter of whom did not hesitate to utilize military power as an 
effective instrument to gain a point. The British, however, respected him 
for his resolution and courage and he was able to achieve considerable success 
in the course of the negotiation. He persuaded the invading army to con- 
sent to evacuate Tinghai by offering the release of British captives; he suc- 
ceeded in reducing the indemnity by nine million dollars. On account of 
intrigue and fratricidal strife in the ranks of the officialdom, however, his 
participation in the peace discussions was soon brought to an abrupt termi- 
nation. This is to be regretted as it prevented Chang from recording the 
development of the conversations regarding such vital issues as opium, a 
raison d’étre of the conflict, the cession of Hongkong, and the implications of 
the scheduled tariff. 
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The original text of the diary was published in Peiping in 1936 from a 
manuscript copy the authenticity of which seems to have been established 
beyond doubt. The reviewer has had an opportunity of comparing the 
present translation with the Chinese text and can state without qualification 
that it has been done with meticulous care, precision, and lucidity. The 
annotations will prove helpful to readers who are not too familiar with the 
diplomatic history of the Far East. The work is one of great scholarly value 
and can be highly recommended to anyone who seeks to understand not only 
the obscure story of the first treaty settlement between China and the West 
but also the peculiar state of mind of a bureaucracy whose profound igno- 
rance and appalling incompetence contributed much to the formation of the 
system of unequal treaties. This is a revealing book. 

Poeuiu Dat 


Washington, D. C. 


The Pan-American Yearbook, 1945. Compiled by Pan-American Asso- 
ciates. New York: Pan-American Associates; 1945. Pp. xxxiv, 829. 
Maps. Indexes. $5.00. This Yearbook is divided into three parts. The 
first contains brief accounts of the historical development of the American 
Continent, and of specific topics such as finance, labor, trade, implementation 
of the Good Neighbor policy, and the development of legal and political 
techniques in meeting wartime changes. Part two comprises chapters 
ranging in length from twelve to fifty pages on each country in the Hemi- 
sphere. Included therein are sections on Canada and the territories of 
European nations such as the Guianas and Caribbean islands. Part three 
devotes three hundred pages to ‘‘Who’s Who in Inter-American Trade,”’ 
with some twenty five thousand names and addresses of important business 
houses listed alphabetically by industry (such as aviation, drugs, textiles) 
under each country. This data is of particular value to importers, ex- 
porters, shipping, and commercial people. 

The stated purpose of the Yearbook is ‘‘to provide for the first time . . . 
ready reference volume of useful and reliable current information. . . . 
The Associates modestly state—and in this the reviewer heartily agrees— 
that this first edition of what is to be an annual publication leaves much 
room for improvement. There are serious inaccuracies in statements of 
what purports to be factual background, in addition to a sprinkling of errors 
that arise out of loose proofreading of dates, places, names, and titles. The 
list of Inter-American organizations needs amplification and _ revision. 
Several important groups are omitted while others, such as the Uruguay 
Information Bureau, are unilateral, rather than Inter-American. One 
organization listed which induces curiosity is the Bidou Club of the World. 

The volume carries a number of advertisements by banking, shipping, 
aviation, insurance, and trading firms. Some of them appear, strangely, on 
the backs of the frequent maps. Although the general reader would not be 
attracted to the Yearbook, it is a welcome addition to the reference shelf. 
For business, school, or library, it is both more recent and more compre- 
hensive than other compendia such as the ‘“‘Commercial Traveller’s Guide 
to Latin America” published by the United States Bureau of Foreign and 
Domestic Commerce, or the ‘‘New World Guides to Central and South 
America” issued by Duell, Sloan, and Pearce, under the editorship of E. P. 
Hanson, in 1943. 


” 


F. BARBER 
Washington, 
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